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KRRATA. 

Page 22, line 2, from bottom, fof *>Hickso&/* rftad Hkks et at, .» 

24, In Assumpsit, No. 2, Hoe 6, for ^^agsdnst,** read by. 
31, line 7, from bottom, for secood ^*if," read and* 
40, I, from top, for *'Evereit,'» read Hunt. 

40, 14, from -bottom, for *^found," read /avored. 

54, 12, from top, erase **ai," and in Itoe I5| foi" Wa,** read oti. 

55, 1, from top, for **wou1d,"'read anUd. 

56, 14, from bottom, for "M." read V, 

60, 14, from bottom, for '^selling,** read seUling. 

6 1^ 12, from top, for **pcrson," read prison. 
69, % from top, for ^'decearet," read dedarti, 

92, IS, from t(^, for^^specially,^' read tpedaUy. 

109, 18, from top, for "this," read thus. 

110, last line, for "denied, " read derived. 

111, ^, from bottom, for "on," read an— 1 Ith line, cra«e "by." 
190, 7,fro8itop,for**ple7ies,**^read-]ifiirt«f. 

122, 2, from bottom, tor "complete," read tomptteni, ^ 

135, 21, from bottom, for "elaims," read datmtng. ^ »■ 

139, 13, from top, for "requested," read rehired— and transpose "plmntSft** 

and '*defcndant." 
147, 8, fr^MD bottom, after "js," insert no, 
156,. 2, from bottom, for "conversant," read imkUsavA. 
1 1, from bottom, for "Mod." read Mad. 

157, II, from top, transpose "it to." 

158, 3, from top, for "palpable," read probable. 
173, 10, from top, for "making," r6a4 matkktg. 
188, 6, from top, for **on," read. or. 

200, 4, from bottom, for * *was," r#ad were. ' 

295, last line, for "bis," read tfuAr. 

226, 16, from bottom, after "may," read to, / 

228, 3, from bottom, for "respoeJWe," read rugnr^le. 
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mEFAOE, 

WHEN an author^ or corr^piler^ offers to the public, a vol- 
ume, intended Yor either, amusemer^t or utility^ and apologizes 
for its imperfections, on account of haste^ and toant of time, to 
correct its errors, it may well be replied : "Why do you ob- 
trude upon us, a half finished performance ?*' We have no con- 
cern with your means, but, are interested, only, in the workj 
itself." Nevertheless, I hope to find, that the Qircurastances, 
under which this small volume is published, will be receh'ed, 
by an indulgent public, as, in some measure, excusing its ma-. 
ny imperfections. 

I submit the facts. Since the last Law Circuit, I first attempted 
to collect and arrange materials for Reports of Cases, adjudg- 
ed in the Supreme Court of this State : Much anxiety had been 
manifested by individuals, that such a work should be accom- 
plished, and I have ventured to commence the undertaking. 

Finding it impracticable to Report the Cases adjudged, in 
the? prder of time, when they were determined, I concluded to 
adopt: the manner of Salkeld, and Report as many Cases, as I 
could collect and arrange, under titles to which they severally 
apply. Where a Case contains principles, applicable to sev- 
eral titles, it i$ reported under some one, and reference made 
to it, under every title, to which it could have any application. 
I have made use of the manuscript notes of the late Chief 
Justice Skinner, containing a digest of the Cases, decided in 
the official years 1816 and ISlTsand have reported, more at 
length. Cases decided since October, 1817, from the pleadings 
and cases, from the briefs of counsel, and my own minutes. 

As the opinions of the several Judges, or of the Court, were 
not written, I could not attempt to furnish the reasons and ar- 
guments of each Judge, or of the Court, at length. 
My principal object has been to furnish an exact statement 
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j,v PREFACE, 

of the case^ the heads of the arguments, and the substance of th^ 
opinion of the Courts precisely as the case was adjudged. 

It will be noticed, that, in some instances, cases adjudged iq 
oqr sister States, are cited ; it is well known such decisions are. 
not received as authorities ^ yet, they are of more weight than 
mere argument, on those subjects, concerning which, it is 
highly iniportaq^ ^n uniformity of practice should be estaV 
Ifshed among the several Spates. 

I had intended this volume should have contained a much 
greater collection of Cases^ but owing to extra-ordinary busi« 
ness, in the North- Western Circuit, I have been obliged lo 
ijevote four weeks extra, to the official business of that Cir- 
cuit. This interruption has prevented my completing the 
wprk, in the. n^annfcr I had proposed. It is, hqweyer, thought 
expedient, that the work be published, without farther labor 
or expence, so that it may be ascertained whether it will meet 
ivith approbation and encouragement. 

Should this volumQ be approved, and the essence paid, the 
Vermont Reports will be continued, in the usual manner of 
reporting cases, in the order of time^ and with 3uch improve- 
pients as miay be the result of practice and experience, so long 
as the subscriber shall have access to the materials for report- 
ing correctly. 

Gentlemen of the Bar, who may discover any inaccuracies, 
and will communicate them to me, will much oblige their, and 
the public^s . 

Humble Servant, '^' 

WILLIABI BRAYTON* 

St. Alha^nsy July 18, 1820. 
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PURUre THS YIARS EMBRACED IN THESE RB^ORtf. 



PURINO THE TIAIl COMKENCJNO IN OCTOBER^ 1810 I 

ASA ALDIS, Esquire, Chief Judge. 
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RULES 

OP THE 

SUPREME COURT 

AND 

€OURT OF CHANCERY. 

* • 

PIRST. 

Ordered, That all actions, cognizable before this Court, 
shall be entered before the opening of the Court, on the &^&t 
day of the session therof. 

SECOND. 

That all causes brought to this Court, by appeal, from any 
County Court, shall be heard, tried, and determined upon the 
pleadings in the Court below ; unless the party wishing to 
change his plea, shall give notice to the adverse party, in wri- 
ting, of the alteration, amendment, or new plea intended to 
be made, at the time of granting such appeal, or not less than 
thirty days before the session of the Court to which said ap- 
peal shall be taken* 

THIRD* 

That on the entry of every writ of error, the plaintiff in 
error shall dejiver to the Court a fair copy of the writ of error, 
with the assignment of the errors. And whenever an issue of 
law is joined, the party demurring, shall furnish the Court with 
a fair copy of all the pleadings in the cause* 

FOURTH* 

That the orator, in every suit in Chancery, shall deliver to 
the Court, a fair copy of the bill, at the opening of the Court, 
OQ the second day of the term^ and the defendant shall deliver 






19 RULES. 

to the Court a fair copy of his aoswilr, plea, or demurrer, at 
the time of filing the same. 



riPTH. 



That all motions for the continuance of causes, shall be made 
on the first day of the sitting of the Oourt, founded on affidavit, 
in writing, of the person in wii^se favor the motion is made, 
or his attorney, w^cb a$<]ayit isl^l be lodg^ with the Cleric 
of our Court. 



SIXTH. 



That there s^aU be . paid to the Clerls^ lor hi$ use, on t}ie 
01ia^ each affidavit, fifty cents — whose duty it 3ball be carefolly 
^o endorse the true day when the sam^ was filed in Cq^r^ an4 
to keep the same on file* 



SVVENTH. 



That in all cases Tjrhiere aa order has beqn made by tl\e Court, 
or either of the Judges, for publication ia any newspaper, it 
shall be the duty of tjie CHerk to inspect sufih publicatiqj?, whose 
certificate that the same is made in pursuance pf said order» 
shall be receive^ by the Court as priim J[acip e^videnc^ that 
such order N^ias been coipplled with, and the^Clerk $hair receive 
twenty-five cents as a fee for such inspection and certificate. 



EIGHTH* 



That whenever a party, plaintiff, shall enter a writ of error 
in this Court, he shaft, on or before the second day of th^ term* 
file and lodgi* with the Clerk, a fuU repord of th^ Judgment 
of the Court below, on. which such writ of error iijfas fojunded, 
properly certified by the Clerk of sai4 lo^ei: Cpurt; and the 
same shall be kept for the information of this Court, and the 
inspection of the parlies. 



trurr-H. 



That aft bills in Oh^ancery, hereafter to be br9«§*^t, an4 all 
decrees for signature, shall be endorsed or signed by some so- 



ticitor of ^ CekiHi aulMaritMCK] «!di bia <mn band nt tb^ fool 
qf such bill, p^titkm, or decree, mi who shall be answerable 
for the liHTopriety of the form, and laiiguage of the 9aBiey aiid 
the correctness of snch decree. 



TBUfTH. 



That every case to be heard in this Court in error— on de- 
murrer—in arrest of Judgment — on a case stated— case re- 
served — ^and on a motion for new trial — the counsel for each 
party shall* before the caiise ^hall o^e on to be ao^ed^iitiake 
Qutand deliver to e|»cfaof the Jufe^a^a brief tb^rein^foirly 
l^ritten ; which shall co9lain the prineipal point ^ petiits in- 
tended to be veiled on, and th^ htni^ of the intended ai*gu-^ 
ment, disitinctly and concisely noted, and properly arranged 
under each head ; the authorities to be produced in support, 
with ihir and distinct re&i^nees to the case, book; acnd'page. 

Tl^t evei^ cdse ^ be heaM i» ChdltH^f,. on demurrer, on 
plea, on bitt and Ufswer^ and on travevso of die answer, the 
counsel for each parliy sfaair^ biefore the same shatt coineon to 
be heard, mski^ <M aitd detbror t^ each Jud^^ a brief therein^ 
fcfirigr writ^ft, t^ Qooiatn the pofe* <h^ pointer of laisr, eqiiily and 
fisKjt, iii^nd^d to be relied on^ distiuetlji and coiiciaei^ no«ed^ 
aoA pr^% an^aAged's a<id uiwkr each, the authoril&es t<^ bt 
pnvdttced, . wilih fm dj&^ini>t. refefenjcea to^ the ease^ book and 
page, and as far as shall depend on eonfossiost or firoof,. with 
distinct and concise references to the concession, document and 
other proof in the cause. 

TWELFTH. 

That wbqnever any bill* in Chancery, against a person res- 
ident with^Qut this State, shall be presented to a Judge of this 
Gourt^ suc^ Jn.dge n?ay make an order,; either directing per- 
809^1 nptice by a copy of such bill, a^d order thereooj^to be 
je/t with th^, respondent by some suitable indifferent person- 
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whose retam shall be terified by oath; or airecting a publi- 
catidnof the substance of such bill and ordei^ in some public 
newspaper, three weeks successively, the last of which pub- 
lications shall not be less than four weeks before the ses^^ion 
of the Court to which the respondent shall be cited to appear ; 
either of which orders made and complied with, shall be suf- 
ficient notice for the respondent to make answer to such bilL 

THIRtBENTH. 

That in all causes originally entered in this Court, the de- 
fendant shall plead therein, by the opening of the Court ort 
the second day of the term— ^to which plea the plaintiff shall 
reply by the opening of the Court on the third day of the term. 

FOURTEENTH. 

That whenever the guardians of any minor, idiot, lunatic, 
or distracted person, shall think it necessary to the support, 
or conducive to the interest of their ward, to sell and convey 
his real estate, and shall present his petition therefor to either 
Judge of the Supreme Court, such Judge may direct the sub- 
stance of said petition, and his citation thereon, to be published 
in such public newspaper as he shall judge will most propably 
give notice to all concerned, of the premises, for such number 
of weeks as he shall think proper, the last of which publica* 
tions shall be at least sixty days before the session of the Court 
to which such petition shall be addressed, which shall be deem- 
ed sufficient notice to appear, &c« 

FIFTEENTH. 

Admission of Attomies and Solicitors. 

That hereafter, when any Attorney, who has been admitted 
to the County Court, and has practiced with reputation therein, 
lor three years, shall apply for admission as an Attorney of 
this Court, which application shall be made at the law term of 
the Court in the County where such candidate resides ; the? 
Court on the recommendation of the Bar of such County, will 



RULES; 1^ 

appoint a committee of the members of such Bar to examine 
into the character and qualifications of such candidate : and if 
such committee find the candidate qualified, they shall recom- 
mend him to the Court for admission. 

SIXTEENTH. 

And whenever the Attorney applying for admission as afore* 
said, shall wish to be admitted as Solicitor in the Court of Chan- 
cery, it shall be the duty of the said committee, so appointed 
as aforesaid, to examine into the qiialifications of the candi- 
date, who shall be admitted by the Court on the recommenda- 
tion of such committee, in writing. 

sevehteenth* 

That when any Attorney of this Court shall apply for ad- 
mission as Solicitor in the Court of Chancery^ on the recom- 
mendation oi the Bar of the'County in which he resides, the 
Court shall appoint a committee of such Bar, to examine into 
the qualifications of such candidate, who shall be admitted on 
the recomn^endation of such committee, in writing. 

£IOHTEBN.TH» 

That no Attorney or Solicitor, of this Court, shall enter bail 
in any suit or process which is or shall be pending in the Su- 
preme Court or Court of Chancery. 



Rutland, ss. Supreme Courts Jan. Term, 1817. 

It is ordered. That the foregoing be printed and published, 

as the rules of the Supreme Court of Judicature and Court of 

Chaacery, 

By the Courts 

R. TEMPLE, Ch^ki 
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ADJUDGED IN THE 



SUPREME COURT OF VERMONf ; 
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A. 

ABATEMENT. 

JVo. 1. 
START o^atiMf ROBINSON & RTJBLEE. fVanUtn, 1819. 

A. Writ will not abat^, because the plaiDtifi^ not being a^reeholder, is the only person 
reoognif ed for coats. 

PLEA in Abatement, that plaintiff was not a freeholder, at 
the time of praying out the writ, arid was'the only person recog- 
nized for costs. 

Wetmore for defendant. The former decisions of this Court, 
that ft plaintiff might be recognized alone, were founded on 
the 45th section of the Judiciary Act, relating to attmchmentff^ 
and do not apply to this case, where plaintiff was not dL/reehot" 
ifer; which comes under the 44th section* 

But by the Court. The two sections are similar ; in both 
cases, security shall be given, to the satiafac^on of the authority 
signing the process ; such authoriiy is the sole judgd, for ike 
purpose of issuing the prdeess, of the security he takes, and 
whatever security he deems satisfactory must answer th^ law. 

Judgment. Defendants answer over. 

llo^.-<-The writ ia this cist tftoed previous to the Statote of 1818 on this sabjecf . 
Pige 75. 

G 



18 ABATEMENT. 

JVb. 2. 

^ y BUN Moke M A.NUFACTUKING CO. again$t ROCKWBtfr. 

Addison, 1818. 

PLEA of Abatement. That the constable who served the 
writ was a member of the corporation. 
Judgment* That the writ abate. 



JVb. 3. 

DUNMORE MANUFACTURING CO .agaimt MORTOI?^. 

Addison, 1818. 

A Corporation is not oUiged to gyve security on praying out a writ. 

PLEA in Abatement. That the Plaintiffs were not, at the 
time of suing out the writ, freeholders, and that the authority 
^gning the writ, did not take any security by way of recogni- 
zance. 

The Court decided, the Statute included naturat persons 
only, and not artificial, as corporations. 

Judgment. Plea insufficient. 



M. 4. 

COLL ARB (igainA^ CRANE. Chiitenden, lZt9 . 

Plea in Abatement, That the plaintiff was, at the commencemeDt of the action, insane 

and under guardianship. Held sufficient. 
It is not necessary, in such plea, to set forth the proceedings previous to the appointment 

of guardian. 
After the opinion of the Court was delivered, the guardian was permitted to enter and 

prosecute the suit on terms. 

THIS was an action, in common form, brought by John Col- 
lard against Arzah Crane, on note. 

Plea in abatement. That, at the time of the commencement 
of this action, Collard was an insane person ; and that Elnathan 
Keyes was his guardian, duly appointed by the Judge of Pro- 
bate. 

Adams for plaintiff contended. That the plea does not dis- 
close facts sufficient to abate the writ ; a mere appointpoient of 
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A guardian by the Judge of Pjrobate is not suflScient ; he cannot 
appoint a guardian, without previous proceedings ; a commis- 
sion must issue and regular proceedings be had to ascertain the 
fetct of insanity : as the plea has not set forth these proceedings, 
it is deficient. 

2. The writ is correct, even if it legally appears, that Collard 
was insane : The contract of a lunatic is not void but voidable* 
By the English practice the suit is brought in the name of the 
lunatic. 3 Bac.541. Our Statute gives the custody of the 
property to the guardian, but does* not point out the mod^ of 
bringing suits. Contra. Robinson. 1. We must presume, the 
Judge of Probate acted on legal grounds^ in appointing the 
guardian ; so that, it is not necessary, to set forth the previous 
proceedings, in the plea. 3. By our Statute, a lunatic is con- 
sidered, as dead in law ; and no act can be done, affecting his 
property, but by his guardian. 

By the Court. 1 . The Court of Probate, having jurisdic- 
tion over the subject matter ; the appointment of guardian, by 
that Court, must be considered, to be on regular previous pro- 
ceedings. 2. In England, the affairs of a lunatic, are thrown 
into Chancery, hence, we have no precedents, of suits at law, 
by guardian. In this State, all the concerns of the lunatic, are 
placed exclusively under the control of his guardian; he is 
clothed with full powers to administer the estate, must give 
bonds, make an inventory, and be accountable, for all the prop- 
erty, of the person, to whom he is appointed guardian. I. Stat^ 
404. Every suit affecting such property must he brought in 
his name. 

Judgment That the writ abate. 

A motion was then inade, by the guardian, for leave, to enter 
and prosecute the suit : leave was granted, on payment of five 
dollars ; and the judgment in abatement not entered. This 
motion, was not argued, and was made, and decided, at the 
moment, of adjournment without day. One judge only (Brayr, 
ton) being present. - 



m ABATEMEN1?. 

•A/o. 5. 
STATE against K. it Xj. STANHOPE. Franklin, 1816. 

AN Indictment for brceny, will not abate, where the pI^Ei ^of 
alien enemy, docs not alledge, particularly, the mode and man- 
ner, (i. e. the facts, by which the respondents, are subjects of 
the sovereign at war) norf that the taking the goods, aUodged to 
have been stolen, was an act of war, or that respondents did the , 
act in character of an enemy* 



EDMQNBS BT AL. against MQBBILIi. Franklin, 18 i 6. 

A process (or forcible entry and detainer^ will not abate ; be* 
cause the plaintiffs, in describing their possession, statej the^ 
were possessed, as executors. ^ 



JVb. 7. 
BRQWN agatn«< HINBf AH* BemingUm^mi. . 

A bond, to prosecute an appeal, from a decree of Probafe, 
must be given, in the usual form, of executing bonds ; and if 
taken, by way of recognizance, the process will abate ; even 
afier continuance. 

NoTB. — Id the case of Boyden Adm. of Brown i^gaiiist Phelps. Windbam, 1818. 
The Court decided, after argument, to sustain an appeal, from the decree of Judge of 
Probate ; although the bond to prosecute, was taken ay way of recogninancev 






JVb. 8. 
IiACY, 4PMINISTRAT0B agaUut ROBBBTS. Benningtw, 1817. 

IN case a plea of abatenient is offered in the County Court| 
judgment thereon with a resporideas omter, and trial had on th(^ 
merits; whereupon, the cause is appealed,, to the Supreine 
Court. The Court will hear the question in abatement. 



ABATEMENT. SI 

JVo. 9. 
MILLER ligaimi HATES ET AL. Windkam, 1817. . 

A writ will not abate, on the ground, that the service irai 
made by the son in law, of the plaintiff, under ^ special di* 
rection, giyien ym by the authority, issuing the writ ; nor is h 
necessary, for the authority, lo aver,, the person authorized, to 
te indifferent. 



JVb. 10. 

BENSON qui iam, against EGERTON. Windsor, 181T. 

A prosecution qui tarn for usury, abates by death of defendant* 
If the defendant decease, after verdict, and before the law term, 
judgment being respited, by a motion in arrest ; Court will not 
render jndgment wwncjpro ^wnc. 



JVb. 11. 

CAMPBELL ET AL. against 11 ATHARE, Windham, 1817. 

IN an action, by severaLplaintifts, if one a feme sole marry, 
pending the suit, and the husband, do not appear, and enter 
his name, and recognizance, by the third day of the term, next 
ensuing ; on the defendants entering the certificate of the mar- 
riage ; the Court will dismiss the suit, with costs, even without 
a plea of abatement, offered by defendant. 



JVb. 12. 
POTTER against WRIGHT. Bennington, 1816, 

IN an action of trespass against a minor, the writ will not 
-abate, because the guardian of the minor was not notified. 



JVb. 13. 

RQGERS against BRACE. Bennington, 1819. 

« 

TVRIT of error. Plea in abatement, That the writ waaf 



22- ACCOUNT, fee- 

signed in January 1818, and made returnable to January Term 
1819, whereas it ought to have been returnable to, and entered 
at September Term 1819. By the Court. The Statute 3, 
Vcd. p. 32 Sec. 1 • is impemti ve, that all writs &c. shall be made 
i«turnable to the Supreme Court next to be holden in the same 
county. Writs of error cannot bfe excepted by any construc- 
tion of the act. See Freehold Court. 
Judgment. That writ abate. 



ACCOUNT. 

JVb. 1. 
WHIT^OBE ii^atm; OBCUTT. Windsor, i^S. 

AN action of account will lie in this State, where the plaintiff 
and defendant both reside in the State of New-Hampshire, and 
the plaintiff claims an account of profits, in locks and canals, in 
the state of New-Hampshire, received by defendant as co-part, 
ner or co-tenant with the plaintiff. 



JVb. 2. 

ROBINiSfON ADMINISTRATRIX against WRIGHT. BenningUm 1817. 

A declaration, in an actioti of account, by the administratrix, 
against one, a surviving partner, in the business of attornies, 
with the intestate as bailiff and receiver, is good ; altho the 
declaration does not aver of what the defendant was bailiff, and 
although, it does not aver of whom defendant received &c. — 
Declaration held good on general demurrer. See Assumpsit 4. 



ACTION. 

WRIGHT against HICKSQN. Benningtm, 1817. 

AN action may be maintjiined, against one, of several joint 



ADMINISTRATION, &c. M 

and several obligees, without stating in the declaration, that the 
others, are without the jurisdiction of the court. 

On the case, see Assumpsit 2. Ex. & Ad. 13. Fraud. Jurisdiction 9. Malicious Pros- 

•CUtiOD. 

ADMINISTRATOR. 

SEE Executors and Administrators. 

ALIEN ENEMY. 

SEE Abatement No. 5. 

APPEAL. 

JVb. 1.. 
PAGE agaimt BARNEY BT AL. Rutland, 181ft, 

AN appeal or review may be had from a judgment rendered 
on a bond given by a deputy Jailer to the Sheriff or Jailer. 



JVb. 2. 
GROSVENOR dgatnj/ GRANT. JFVatt&fin, 181ft. 

THE Supreme Court will not dismiss an appeal, on the 
ground that the County Court ordered a/naWcr made against 
the party appealing to be erased from the docket.— See Abate- 
ment, No. 7. 

ARBITRATION. 

SEE Evidence, 15. Ex. <Jr Ad. 8. 

ARBITRATION NOTES. 

SEE Award No. 2. 

Not. -Since the decision alluded to, in the case of Bellows vi. Barnard, the Suprem. 
Court have decided ia the case of Bagley rs. Wiswall, Addiioi» 1810, that arbitrate, 
i^t^ are valid. 



94 ARREST, &c. 

ARREST. 

SEE Audita Querela 6. Assumpsit 3. 

ASSUMPSIT. 

M. 1." 

VERMONT STATE B A.NK agaimt JOHN STODDARD. Franklin, 1816; 

AN action fop money had and received will lie to recover 
the balance due on a note given up (unpaid) by mistake ; when 
the note was given for money loaned. 



JVb. 2. 
SELECTMEN OF NEWBURY against JOHNSON. Orange, 1816. 

SELECTMEN, in their official capacity, cannot maintain an 
action against a surveyor of highways for damages sustained 
by the town in an individuals being injured by an unrepaired! 
state of the road. The action ought to have been brought 
against the town. An action of assumpsit will not lie in the 
above case, it ought to have been a special action on the case. 



FLAOO agaiMl WALKER. Kviland, 1817. 

A promise^ made to a Sheriff, who had suffered an execution 
to run out in his hands in consideration that he would not take 
out an alias execution, is void fdr want of consideration ; thci 
Sheriff having no authority to pray out execution unless directed 
or empowered by the creditor ; no costs were allowed in thi« 
case the decision being made on motion in arrest, by defendants 



No. 4. 
THOMPSON agaiMt BABCOCK. Ulnndsor, l&tl 

IN this case, the plaintiff had mortgaged a lot of land to de^ 






ASSUMPSIT* 25 

Bndant, and also to one Burbank by a subsequent deed ot 
mortgage; afterwards tbe plaintiff executed a deed absolute to 
Burbank and delivered the same to Babcock to enable him to 
pass the title to Burbank, on such terms as should be agreed 
upon between the defendant and Burbapk : It was in proof that 
the plaintiff acknowledged he took a bond from Babcock onde-^ 
livering him the deed conditioned for the re-delivery of the 
deed in case the contract was not closed with Burbank, and that 
the bond was given up to said Babcock on a settlement, so far 
as it related to said bond ; Babcock received of Burbank, on 
delivering him the deed, notes of haiid against a third person^ 
and a quantity of paper, amounting in the whole at its nominal 
value to $ 161,83, more than was due to Babcock from Tliomp- 
son, secured by the mortgage aforesaid. Three questions were 
reserved; 

1. Did the evideric€f siipfxirt the action for money had and re^ 
ceived ? 

2. Did not the execution of the bond preclude the plaintiff 
from maintaining any action except upon the bond ? 

3. Ought not the action to have been account ? 

The Court considered, that the defendant was nbt authorised 
by any usage or custom to sell for any thing but money, and if 
he did he was liable as for taoriey had and received. 

From the fact of the bond having been given up to the defeii^ 
dant, plaintiff need not produce it, and the consideration of the 
Dond was distinct from th<at for which the action was brought^ 

That even if the action of account would lie it did not preclude 
the present Action. 



^0. 5. 
CHACE ogams/ MAT; Orang^t 1^17. 

THE plaintiff in error, as attorney for otie Farcraft j had re« 
covered a judgment in an action on note, in which suit, no costs 
were taxed, for that he had also recovered a judgment in eject- 
ment for lands mortgaged to secure the payment. 



26 ATTORNEY. 

In consideration that the plaintiff would discharge the judg- 
ment and execution on the note, and take a deed of the land,' the 
defendant paid the amount of the costs in the suit on the no^c be- 
ing about nineteen dollars. The Court decided this money 
could not be recovered back as being taken oppressively, or 
by taking undue advantage of the plaintiffs situation : the plain-- 
tiffin error had a legal right to refuse the settlement, and had » 
right to a consideration for making it. 

ATTORNEY. 

STATE against DEAN. Caledonia^ 1S19. 

THIS was an Indictment^ for a misdemeanor in procuring a 
witness to leave the State, so that he could not be had to testify 
on the tr^al of an Indictment for a rape. 

The respondent had appeared, at a former term, and given 
bonds for his appearance from term to term &c. The question 
was whether he could now appear by attorney ; and the Court 
decided, that he might appear and j>/ea<{by attorney as the pun- 
bhment would not induce legal infamy, and the respondent had 
once appeared and given bonds, so that a suitable fine was 
secured. 



M. 2. 

SHELDON against KELSETS. ' Ruiland, 1810. 

Audita Querela. THE complainant alledged that an attorney 
had brought an action against the defendants in the name of the 
plaintin, but without the consent or knowledge of the plaintiff, 
that judgment was rendered in favor of Ac defendants, to recov- 
er their costs, and the defendants caused an execution to issue 
against the plaintiffs for the said bill of costs. This wi*it was 
brought to set aside the said execution : Demurrer. For de- 
fendants, Mallory contended, that it would impose a severe hard- 
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ship on defendants, if after having contended for years, and 
iinally succeeding, ihey must prove that their antagonist author- 
ized the suit* Contra, Langdon for complainant* 

That be was entitled to relief upon the general principles, 
that the Court mil relieve where the party has had no day in 
Court, or where a judgment has been obtained against him with- 
out his consent or knowledge. 

'Judgment J that the complaint is insufficient* 

See Assumpsit 5. 

« 

AUDITA QUERELA. 

JVb. 1. 
TUTTLE a^atttf^ TOWN OF BURLINGTON. ChUlenden, 1815. 

AUDITA QUERELA will not lie, to set aside a judgment, 
where the original action was on a promissory note, a default 
suffered, and judgment rendered for an amount of damages, lar- 
ger than principal and interest. (Inlhis case the error was ap« 
parent of record.) 



M. 2. 

JUDD againtt DOWNING & H AZKLTINE. Mdison, IBU. 

,AN Audita Querela will lie to set aside a judgment rendered 
by a Justice Peace against an infant, who had no guardian no- 
tified, or appointed by the Court. 



J^o. 3. 

SOLACE againtt DOWNING & HAZELTINE. AddUm, 1816. 

WHERE a Judgment is rendered, as in the preceding case 
against a minor, and execution issues, and the officer neglects 
to collect, and is sued, and jtidgaient is rendered against him by 
default ; an Audita Querela will not lie to relieve the officer, 
against the judgment, while the judgment against the infant re« 
mains in full force. 



88 AUDITA QUERELA. 

JVb. 4. 

CATLIN against JEWELL. Franklin, 1816. 

A Judgment is xiot reversed, lyhen from tbei'ecord it appears 
-there had 1?een no pleadiqg on the 4'^dita Querela brought to 
set the judgment aside, and the only record of the proceedings 
on the Audita Querela is '^ Judgment that the plea of defendant 
is insufficient and tha^ the plaintiff take no costs." A subsequent 
judgment reqdered in the original suit is erropeous and void, 



No, 5* 

WEED agaimi NUTTING. Franklin, 1816. 

A Judgment, and execution of Justice Peace, in which a lar? 
ger sum is given in costs than is allowed by the Statute, will be 
s^t aside on Audita Querela. 



No. 6. 

SESSIONS againtt GILBERT. 'Rutland, 18tT. 
Ad Audita Querela, to set aside an execution. 

THE complaint alledged that on dec. the said Sessions made 
a settlen^ent with said Gilbert of all demands subsisting between 
them, and then and there paid to the said Gilbert's full satisfac- 
tion all aiid every demand the said Gilbert held against him, 
from the beginning of time to that date (except &c. ;) and that 
the said Gilbert in consideration of the sum of ten dollars, then 
and there received, made, executed and delivered to the said 
Sessions a discharge of and from all demands, of every descrip- 
tion name or mature fron) the beginning of time to the date there- 
of (except, &c.) which said receipt or discharge bears date the 
same 19th day of May 1812 aforesaid, and is signed by the 
proper hand of him the said Gilbert ; and that said Gilbert then 
and there promised that he would discharge said execution. 

On motion in Court to set aside the verdict for insufficiency of 
)he declaration, Court decided against the motion in arrest. 

See Attorney 2, 



AWARD, &c. 99 

AWARD. 

JVb. 1. 

• AN award ordering acts to be done by both parties, within a 
^certain time ; the party who refuses to peirform, in the time spe- 
cified in the award, cannot afterwards compel the other to per- 
form the award. 



JVb. 2. 

BELLOWS c^ttu< BARN AKP. CaUdonia, Un. 

WHERE there were articles of submission to Arbitrators, 
though no express promise to abide the award, and no express 
power given, to award money, and no ^express power given 
to award releases, and notes were given to enforce the award, 
and put into the hands of the ArWtrators to be endorsed down* 

THE Court held, that the parties were bound by the award, 
that the awarding releases was good, that the awarding money 
was good, and that an action of assumpsit on the award could 
be maintained. Arbitration notes have been decided by the 
Supreme Court to be void. 

B. 

BAIL. 

M. 1. 

STEVENS ogstiMt i^DAMS. ChUlmden',i1ii9. 

IN order to hold the bail on a writ, it is sufBdeot that the retarn of Don est invea- 
tas, l>e wriitea on the execution within $0 days from the rendition of the jodgeaient, 
apd the execution returned nto office in a reasonable time after the GO days. 
The date of an officer*s certificate is prima facU evidence that the oertificat* «a» 
• aade at the time of the date thereof. 

SCIRE FACIAS against bail on a writ of attachment. The 
plaintiff declared, that on the 25th day of August 1 81 5, he pray- 
ed out a writ of attachment, in his favour, against Luther Whit- 



30 BAIL. 

iiey, which was served, and Charles Adams the defendant be- 
came bail 5 that at the February Term of Chittenden County 
Court in 1816, he recovered judgement, in his favour, against 
the said Whitney, for the sum of ^1^6,64 damages and ^15,72 
costsj that on the 16th day ot March 1816, the said St«yens 
took out a writ of execution in common form oo said judgment^ 
and in due time delivered the same to Hemftn Lowry, Sheriff 
of Chittenden County, to collect and return ; that on the 16th 
day of May 1816, and within sixty days from the rendition of 
said judgment, and within sixty days from the date of said ex* 
ccution, the said Heman Lowry regularly made his return on 
said execution,' ^'that he had made diligent search, &c*'' and 
afterwards^ on the 16th day of May 1616, the execution 
was returned into the office of the Clerk of the County Court 
with the said return legally thereon endorsed* 

Plea. That no return of non est inventus was regularly made 
on said execution within 60 days from the rendition of said 
judgment, and traverses the return of the officer*. 

Issue of fact and verdict for plaintiff. 

On the trial, the plaintiff offered in evidence, a certified copy 
of said execution, on which was written a return of non est in" 
-ventus bearing date the 15th May 1816, and a minute of its re- 
turn into office 16th May 1816. The defendant objected, 1st 
that the return of the officer is not evidence between these par- 
tics, 2d that the execution was not returned into office until 
after, sixty days, from the rendition of the judgment, had expire 
ed. Objections overruled and evidence admitted. Exceptions 
by defendant and motion ftrr new trial. 

In support of the motion, it was contended : 

That a question arises on the construction of the words of 
the act (1 vol. p. 67) "the bail shall in no way be holden nn;- 
less the creditor shall zoithin sixty days cause a return of non 
r.st inventus to be regularly made on the execution" whether 
this return is the "writing of the certificate by the officer on the 
back of the writ of execution, or the actual return of the exe- 
cution into the clerk's office ? Whatever may constitute the re- 



# 
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lUtfn, it shoald be mat^e within sixty days from the rendition of 
the judgment. If the officer^s certificate be sufficient, it should 
appear when that certificate was made. In this case the officer 
does not certify that the return, i. c. the certificate, was made 
on the 15th but only on that day and often before he made dili- 
gent search, &c. The copy of the execution in this case fur- 
nis]ie4 no evidence of the time when the return was made, and 
\!^as improperly admitted. That the filing the execution, with 
the clerk within the sixty days constitutes the return and is ne- 
efessary in order to charge the bail. 

Contra, That the execution need not be actually returned 
into the clerk^s office, within the sixty day& in order to hold the 
bail on mesne process. 1 stat. p. 67, 94. 

By the Court. 1. The date of an officers certificate is prima 
facie evidence that such certificate was actually made, at the 
time of the date thereof, and in this case the copy and certifi* 
cate were properly admitted as evidence of the facts therein 
mentioned, 

2» That the duty of the bail is^ to deliver the principal ei*- 
tber in court, or to the officer who may have the execution ; Imt 
our statute has imposed a duty on the creditor that he shall use 
a certain degree of diligence in causing the principal to be 
apprehended, or in obtaining satisfaction of his judgement he 
'^sball, within sixty days from the rendition of final judgment 
on said process, cause execution issuing thereon to be levi^ 
on the goods, chattels or body of the defendant or defendants - 
or cause a return of non est inventus to be regul^Iy made there* 
on^' when the creditor has performed the acts required of him 
the bail must still bo responsible for the surrender of the prin- 
cipal, if he levy on the goods if they fail to produce satisf^ic- 
tioh or if he cause a return of non est, &c. The object of the 
statute i«, not to give notice to the bail,tt^ no return within six- 
Ity days is required in case of levy on goods, but the object i& 
to require search to be made for the principal, and the evidence 
of such search, &c. to be certified within the sixty days by a 
legal return of non est inventus on the execution : It is suffi- 
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cient, that ttie certificate of the officer, shewing that search, &c. 
be written on the execution, within sixty days from the rendi- 
tion of the judgment, and the execution be returned into office 
in a reasonable time thereafter. 
Motion dismissed. Judgment rendered on verdict. 



JVb. 2. 

m 

HOOKER against DANIELS &SLASSON. Rutland, ld20. 

WheFe a debtor was coofioed, in the limitt on bonds, and the creditor executed aiUI 
delivered to him a writing, by which he agrees to certain conditions; *^lf the debtor 
chooses to leare the limits*' iuch an agreeniei^t may be revoked before the ^btor leaves 
the limits, or any act is done iiyurious to him or his bail. 

Thce0hct of such revocation, or of fraud in obtaining the licence or a^preeiient, is the 
sfime both as to the debtor and his bail, in case the sitaation of the bail, has beeo in no 
way changed by reason of the existence of such licence or s^re^itent. 

THIS was an adtion on gaol bond, against Daniels, as prin- 
cipal, and Slosson, as surety. Plea in bar, that. Daniels, the 
prisoner, escaped by license of the plaintiff. Traverse, oni 
the trial, at September Term, 1819, the defendant, to maintain 
and prove their plea aforesaid, gave the following writing in 
evidence to the jury : "If M'Daniels chooses to go home, I will 
"engage, that I will not call on him until I can ascertain wheth- 
"er there can be any thing collected of his son John, and if I 
"can secure the payment of the demand of John, in one year, I 
"will not call on the old gentleman at all, but will give him a full 
"discharge ; at any rate, I will try until the first of November 
"next, to make the business secure of John, before I call on the 
"old man again, and if I cannot secure the debt of John, I may 
"after the first day of November next, call on the old man again* 
"Rutland, 6th July, 1817. REUBEN R. THRALL.'* 
Thrall was the owner of the demand. To obviate the effectis^ 
of said writing the plaintiff offered evidence, to prove that aftef 
the execution and delivery of said writing by plaintiff to said 
Daniels, and before his departure from prison, the plaintiff coun* 
termanded said writing, which evidence was objected to by the 
defendants, and rejected by the judge as irrelevant to the issue. 
The plaintiff offered evidence to prove that the writing aforesaid 



MIL; 33 

WAS obtained by fraud, which evidence was admitted. The 
judge instructed the jury that the plaintiff could not avail him- 
self of the fraud, to do away the effect of the writing, unless he 
carried the knowledge of the fraud home to Slasson, the bail, so 
as to make him a party to it. Verdict for plaintiff, and motion 
for new trjal, feunded on exceptions to the opinions and chai'ge 
of the judge. .... 

In support of the motion, Williams and Smith, for plaijntiff. 

This bill of exceptions, presents two questions. 
. 1st. Is a licence given without consideration revocable before 
any act has been done in pursuance oif such licenccj which in- 
jures or prejudices the defendants. 

3d. Is a licence or consent obtained by fraud or imposition of 
one of the defendants, of any avail to him or his co-obligor. 

I St. The consent in this case was a mere naked, voluntary li- 
cence, unsupported by any good or valuable consideration for 
the forbearance therein promised, the ultimate security of the 
debt was lost by the departure with that licence ; A licence with- 
out a consideration, is revocable at any time before ^ depar- 
ture from the limits. It is believed no instance can be found 
where a mere naked voluntary licence may not be withdrawn 
previous to the doing of the act licenced* The cases under this 
head are familiar. Oyniors case, 8 Coke's Rep. 162. 
. Viewing this writing, on the ground on which plaintiff gave it 
a proposition to Daniels (and this is the most favorable ground 
for defendants) it is revocable or may be withdrawn : A prop- 

r 

osition may be withdrawn at any time before it is accepted, 
at any time befof e the act w^hich manifests the acceptance, as 
in this case by the act of departure from the prison limits. — 
Powel on Contracts, 1 vol. 334. 

Both must be bound or neither, Daniels could not be bound 
until he left the limits, neither was plantiff bound until then,. 
and might revoke or withdraw his proposition. 

2d. What is the nature of defendants undertaking or bond ? 
Daniels contracts that he will remain with\n the liberties, and 
will not depart until lawfully discharged, &c. Slasson is secur- 
ity, that Daniels shall fulfil this engagement j the defendants as 
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to this contract, cannot be severed, both must be bound or nei- 
ther. This writing, if not revoked, cannot discharge th« bond 
if obtained by fraud and imposition. A discharge obtained by 
fraud is no discharge, it is void. Roberts on fraud &c. 520 et 
seq. Daniels has therefore broken the condition of the bond, 
for the performance of which condition Slasson was surety ; 
if A as principal, and B as surety, execute a note or bond to C 
will a discharge obtained by A from C, by fraud, discharge A 
and^B if B is not a party to that fraud ? it is clear that it will 
not, this case is not distinguishable in principle from the present. 
This case is believed to be fully decided by the case in Bacon 
vols, 521 et seq. 

Contra, — Langdon and Page. 

1. That the writing set forth, is an agreement which took 
effect from the delivery and could not be dissolved, but by mu- 
tual consent of the parties, the delivery of the writing vested a 
right in the principal and bail which could not be revoked, 9 
Mass. Rep. 310, 3 Coke, Lit. 36, Note 923. 

2. Fraud vitiates every act between the parties Ho the fraud, 
but no farther ; fraud, in obtaining the writing by Daniels of the 
plaintiff, without the privity of the bail, does not affect the bail. 
If Daniels had fraudulently obtained a discharge frpm* prison, 
by taking the poor debtor'^s oath, it would still be a discharge 
of the bail. 2 Tyler, 409, 2 Cranch, 300. Jones, Smith & Co. 
V, Querton, in this C<>urt, January term, 1818. 

3. If the writing should be considered a Kcenee, and revoca- 
ble, the revocation ought to have been pleaded, and is not per- 
tinent evidence under this issue. Saund. 300, 1 Chit. 567. 

4. That the consent of the plain tifi^ to the departure of Dan- 
iels from the liberties of the prison, and a consequent-departure, 
is at all events, a discharge of the bail. 

In reply : — That there could be no replication to the licence, 
as it was not pleaded, the plea was merely that debtor escaped 
with consent of the plaintiff ^ the writing was merely given in 
evidence, and could be met only, by evidence to prove that the 
writing was not in force, at the lime of departure from the lim- 
its. Opinion of the Court. 
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That the writing given in evidence, by the defendants was re- 
vocable, before a departure from the prison liberties, or any con- 
sequent act done injurious to the defendants, and that evidence 
of the revocation ought to have been admitted. 

2« That the charge of the Judge was incorrect in directing^the 
Jury 'Hhat the plaintiff could not avail himself of the fraud,unless 
he carried the knowledge of the fraud home to Slosson, the bail," 
so as to make him a party to it. Whatever might be the effect 
of the licence or consent in writing, good upon the face of it, in 
case the bail had been imposed upon by such apparently good 
and valid licence, and had been induced thereby ^ to consent to 
the departure of the principal from the limits, orliad relinquish- 
ed security, or in any other way, changed his situation ; still in 
this case, where it does not appear, that the situation of the bail 
was in the least changed, after the writing was given, or that he 
knew of its existence, the effect of the revocation, and the fraud 
in Daniels alone, in obtaining the licence, must be the same as 
to both defendants. 

3. Evidence of the revocation was proper under those plead- 
ings ; as this particular licence was not pleaded, but only given 
in evidence^ it could be met by evidence only. 

Judgment, that verdict be set aside, and new trial granted. 



JVb. 3. 
BOARDMAN agaiMt STONE. OiUtendm, 181S. 

DEATH of the principal after a return^ of non est iMenius^ 
w31 not dischai'ge the bail on the back of the writ* 

NoT8.->Siiice thii decision, an act pasted NoTember 1 1, IS18, has jpr*Tided| That tlie 
principal dying before final jodcment on scire facias, bail to be discharced. Acts of 
1818, p. 75. 
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I 

HALL i^fttiosl 6TEARNB. fVatiMm, 18U. 

BAIL is excused toe not surrendering his principal, where the 
principal was confined in the State Prison of another State, pre- 



36 BAIL BOND. 

I 

vious to tlie bail becoming fixed, i. e. before tlie return of noo 
est inventus on the execution. 



•ATo. S» 
HOT against HERRINOTON. Rvihnd, 18it. * 

BAIL, for the review of a <;ause by the defendant, is not dis- 
charged by the death of the defendant, in a case, where the ad- 
ministrator appeared, and judgment was rendered in favor of the 
plaintiff. 

See Poor Debtor, 2, 3. 

BAIL BOND. 

ENOS against FENNO. Windsor, 1816. 

IN an action on Jail Bond, by Sheriff against the debtor, de;- 
fendiant pleaded that creditor agreed and consented to his leav- 
ing t}ie liberties, and introduced a writing to prove the issue, of 
the following tenor ; "This may certify, I have agreed with 
Benjamin Fenno, that if he goes home and breaks his Jail bond 
in favor of n^e, signed by himself and Jacob Dimick, that if I 
shall sue said bond, the execution shall not be charged against 
said Dimick, but only against said Fenno, as witness my hand. 

URIAH HAYES.'' 

It was held, this was proper testioiony, and would discharge 
the bond, not only against the bail, but against the principal 
debtor : That a dischsurge by the party, to one obligor, was a 
discharge (o all. 
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8HELDQN ii^atiMt KELSET. JtiUfonif, 1817. 

WHERE process issued, in favor of Moses Sheldon, of Ru* 
pert, and Judgment thereon, and execution prayed outin favor 
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of Moses Sheldon, ofPairhaven, (it appearing from the pleadings 
there was such a person as Moses Sheldon, of Rupert,) a Jail 
bond, executed in consequence of commitment on such execu- 
tion, is void. This was a case, Where the execution on the Jail 
j3ond was in favor of Moses Sheldon, of Pairhaven. 



No. 3. 

IF a plaintiff, assignee of a bail bond, agrees to have a suit 
jlhereon, reviewed on nominal bail, whereby the debt is lost, the 
SheriiT is exonerated. > 

Any departure of a prisoner (eoounitted on final process, from 
the Jail, i. e. the house, by the consent of the Sheriff, though 
there is a voluntary return, before action is brought, is an escape, 
for which the Sheriff is liable. The circuo^stances of the pris- 
oner's property may be shewn by the Shenff, to reduce the dam- 
ages against him, though the escape was voluntary. This was 
fhe ca$e of an execution issued on an action of debt. 



JVb. 4, 

ROBERTS againtt WELLS^ fiefinitig^on, 1816. 

IN an action on Jail bond, where it appeared, by the depla- 
ration, that the debtor was committed after the life of the exe- 
cution had expired, and judgment thereon rendered by default. 

Judgment set aside by writ of error. 

See Poor Debtor^ 4. 



BANKRUPTCY. 

PERDT againtt WALKER. Benninglwi 1816. 

IN Error. A note was given by Perdy, of Troy, in New- 
York, at said TVoy, to J. A. of Manchester, in the Stale of 
Vermont, and afterwards at said Manchester, in Vermont, en- 
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dorsed to H« Walker, of said Manchester : Afterwards said Per- 
dy took the benefit of the bankrupt law, in the l^ate of New- 
York, and plead this in bar of the present action, brought bj H* 
Walker on the note. Heki bad on general demurrer. 

BAR. 

See Promissory Note, 4. Insolvent Estate, 1, 2. Ex. & Ad. 13. 

BASTARDY. 

CLAFLIN agaifut HUBBARD. Windham, 1817. 

CERTIORARI is the proper process, to bring before the 
Supreme Court, the record in a case of bastardy. In case the 
County Court rendered judgment for costs, in favor of the de* 
fendunt, on his being found not chargeable, this Court will quash 
the order or judgment, so far as relates to costs. 

BOND. 

JVb. 1. 

CAMPBELL against CAMPBFLL ET AL. Windsor, 1816. 

A bond in these words : "We, A* B. and C. D. are jointly 
and severally bound,^' and signed and sealed by A. B., C. D» 
and Ef F., is good against E. F. 



M. 2. 

BULKLY ET AL. against SAUTH ET AL. PranJclin, 1816. 

A replevin bond, in a case where property is replevied as an 
adversary suit, to try the right of property, is void ; no replev- 
in can be maintained, except in cases provided by the statute. 

lt«yiE.-<-rAt the next term in Fraoklhi County, 1817, to wbiob tins cause was reviewed* 
this dedsioD was reversed, and the Court decided, That the defendants cannot plead in 
bar, temvoid thvi band, their own wroog, and that they eieented nid bond toretun 
property taken b;i them on an illegal and roid replevioi to wit, one brought to try the 
right of property, and not under the statute. 
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Judgment, that the plea is insufTicient, and that plaintifis re^ 
cover their debt. 



BOOK. 

M. 1. 

WHELPLEY against HIGLT. Rutland, 1816. 

AN order drawn requesting the delivery of a waggon upon a 
special contract, expressed in the order, as to the time and man- 
ner of payment, precludes an action on book. 



JVb. 2. 
HITCHCOCK against SMITH. Rutland, 1816. 

AN actioa on book will not lie for the use and occupancy of 
land. 



JVb. 3. 
AMES ET AL. against FISHER. Windhatn, 1817. 

ACTION on book ; the only charge was, a domestick spin- 
ning Jenny, at ^60. Court decidedthat the action could not be 
maintained. 



JVb. 4. 
FIELD, GATES & CO. against SAWYER. Windham, 1818. 

ACTION on book. Defendant prays oyer of plaintiflf's book 

of account, and it is read as follows : 

Mr. ZADOCK SAWYER, 

To Field, Gates &l Co. * Dr. 

1816. March 14. To 1 Hhd. Gin, 116 gallons, will ) ^ .^^ ^^ 

reduce 2 to 9, making 141 galls, at 75 cts. S *^ *"^^ '* 

Hhd. for Do. 3,00 

^108,75 
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M!r. Everett for the defendant, objected, That the said iteod of 
charge as aforesaid, does not give the plaintiffs a i^laim, in ark 
action on book account. The Sid see. of the act, vol. i, 237, 
sustains the action of account, on book accounts, and the prop- 
er form is prescribed by statute. This does not alter the princi- 
ple of the action of account lying at the common law. That 
the existence of privity^ or credit by an open interchange of 
commodities, which gives rise to the specified charges as they 
may appear on producing the books is thdit privity which is ne- 
cessary, at the common law to sustain the action of account* 
Coke 1, 172. Lilly, Ab. 1, 18. Wood's Institutes, 557. Shep- 
ard's Touchstone, 10. By these authorities the action of account 
could, at common law, be sustained only^ 1. Against Guardian. 
2. Bailiff. 3. Receiver. Or, in case where a privity existed 
in deed or fact, by consent of the parties, as in the two cases, 
where the defendant might be charged as Bailiff or Receiver. 
And the case of privity in Icao^ as where the defendant may be 
charged as guardian in socage. 

The item on the books of the plaintiffs is against a stranger, 
and a single item amounting to ^ 1 08,75 ; as well might the plain- 
tiffs charge the defendant with a horse, an ox or a farm, which 
would not be admitted. 

This form of action is not to be found unless fairly and obvi- 
ously within the statute provision. For, 

1 . It is more expensive. 2. It in effect, takes away the trial 
by Jury- 3. It admits the testimony of the party in his own 
cause. The object obtained with these sacrifices, in cases^ 
of charge for a single item, is only substituting the poor- 
er for the better form of action. The case of Ames et- al. v* 
Fisher, is strictly in point. 

Contra, Hubbard, for plaintiff. The law has not precisely 
pointed out all the articles which are the proper subjects of book 
account ; the general rule, however, is, that the charge must be 
confined to transactions between the parties, where in the usual 
course of their business, they charge on book, articles sold and 
delivered, services performed, the use of personal chattels, &c. 
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$wiiC& S!v» B9. The rule 4^ evidence U^ t^a|; the paiti?^ may 
testify, a9 tp th(^ priQ^ an<i quality of ik^ article, an^ tbe tin^ 
and mode of payment; Same. 

Thus, goods sold at the common retail stores in the country, 
articles made and sold by common mechanic^ to their customers ; 
articles also that are sold at wholesale, are die usual and prop- 
er sub]^t5 of book account ; it is not the iralue or amount of the 
article which prevents^ its beiag the dubji^ct of book account, but 
it is the nature of the article; Thus, hogsheads or barrels of 
rum may be charged as well as quarts, &c* The case of Ames 
et al* v» Fisher, would Siprvein sopoie degree, to narrow the sub- 
jects of book charge ; but in that case the principal objectioa 
was, that irpm the nature of the article, there could be no known 
standard for the price, and therefore the defendant might be e^i^* 
posed to great fraud and injustice ; but in the present case, the 
value of the gin apd hogshead are known as well as any other 
articles. 

The Court decided, to sustain the action, ai>d rendered Judg'^ 
meat to account. 

SeeSet-0ff,3. New Trial, 5* 

CERTIORARI— See Bastardy* 

CH ALLEN<JE— See New Trial, lU 

CfTATION--See Poor Debtor. 

C&LLE€fO& or CUSTOMS-^See Distribution, I, 3* 

COMMISSIOSf. 

WH0R£ a commisilQn to jtabe iteslimony ia « £sureigQ country^ 
h t* init id the Uiulifid States, issues, it muat dunect l&e paity 
prsjiftg out Idbe cDmiSMskni^ Ao notify the advnras party of ihe 
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time and plac6 of taking the depositions, and such notice mtsU 
be proved to the coutt, before the depositions can be Fcad ill 
evidence. 



COMIVIISSIONERS. 

BXECUTORS OF DOOLlTTIiE against HIJNSDBN* Addison, 1826^ 

The report of commissioners, oi> an insolvent estate, made ia fever of the estate, firf 
a balaace, on adjustment of mutual claims, merges all the origiaal daims, and no actioo 
can be sustained, except for the balajace. 

THIS was an action on note executed, &c. in the life time of 
the testator, to wit, on the 12th day of December, 1803, for $61^ 
18. Plea in bar, that on the Sd day of March, 1807, plaintiffs, 
as executors, represented the estate of said Doolittle insolvent, 
that commissioners were appointed, that defendant presented a 
claim against said estate, for allowance, and the executors pre- 
sented to said commissioners, for allowance and adjustment, the 
note aforesaid ; and the commissioners adjusted these mutual 
claims,* and reported a balance of ^38,11, as due to the estate, 
which report was duly accepted, and remains of record. De- 
murrer. 

Phelps, in support of the demurrer. That the duty of com- 
missioners is to adjust the demands against the estate only, that 
the statute of 1798, 1 vol. p. 164, sec. 3, extends to claims in fa- 
tor of the estate, necessarily involved in the discharge of that 
duty, but no further than these claims are merged in the claims^ 
against the estate ; when there appears a balance in favor of the 
estate, the conamissioners have no concern with it, there is an 
ample remedy in the ordinary courts of justice : The Judge of 
Probate could make no order upon the balance found due the 
estate, and the administrator must be left to the usual remedy in 
the courts of general jurisdiction, as if no proceedings were had 
before the commissioners, and this remedy is amply sufScient. 

That no appeal is allowed, where the balance is in favor* of 
the estate : That the only remedy of the executor must be on 
the original security ; for the commissioners being concerned 
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only with claims against the estate, they have dischaj'ged their 
duty when they have disposed of such claims ; they are a court 
of special jurisdiction, and their authority is not to be extended 
by implication ; and there is no mode pointed out in. which to 
enforce their report in favor of an estate. 

Contra, Holly, That in case of an insolvent estate and mur 
tual claims exhibited to cotamissioners, the judgment of the com- 
missioners is concjusive on both parties, and merges all the ori- 
ginal claims ; that ihe only remedy is on the judgment of the 
commissioners. 

Opinion of the Court. The report of the c(>|nmiss^oner^ ap- 
pointed on an insolvent estate, made on matters cognizable by 
them, has all the eiFects of a judgment. 

The effect of a judgment on the rights of the parties, does not 
depend on the mode of executing that judgment, as an award 
merges all claims submitted, and is Equally conclusive with the 
judgment of a court of record, though no execution can issue 
to enforce the award. 

By the act of 1 798, all mutual claims may be submitte<J to the- 
commissioners, and they shall adjust the same and report th« 
balance ; thus jurisdiction is given to them over such mutual 
claims^ and they must necessarily adjudicate upon all the claims 
upon both sides, and their decision must be conclusive. It can- 
not be in the power of the administrator or executor to bring 
an action on the original demand in favor of the estate, and thus 
try over again the questions decided by the commissioners; If 
there are numerous claims in favor of the estate, and a small bal- 
ance found due the estate, which claim shall the administrator 
sue, and which shall be merged ? 

The only plain and feasible rule must be, to^ronsider the re- 
port of the commissioners as an adjudication conclusive upon 
both parties, and the balance in the nature of a judgment, and to 
be enforced by action, as an award would be, or as a judgment 
rafter one year from its rendition, when action of debt is brought. 

Judgment^ that plea in bar is sufficient* 
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COMMITMeNT--S«e Bdil Bowi, Nd. 4. 

CONDITION PRECEDENT. 

WHERE an aetkmia ikiror of A v. B. f6r itlfri||igeitS(iBt of a patent Hght ii p«ttdiBg 
ifl the Circuit Courts and B. and C. being e^cfttll)^ idterteted in the ^lum, it is agreed 
between tHeA, that in cate jddgnieDt be rendered pgaiost B. and that he would prosecute^ 
the init to the Sapren^e Cmnrt of the United States, and defend the same therein ; or ia 
case jadgmeDt stteuld be rendered against i. and hefehoold carry this suit tothfc flopren^ 
Ooort, fof a final decision ; and the said B should defend the same ill laid Soprease Co«rt } 
that in such case C. if cold pay to B. an equal share of all expences arising ia defence of 
faid sqit. Held, that t^e prosecntieo of said suit to the Supreme Qourt, and litigation 
thereof in said oort, was a condition puedeni to any clftim dtt C. fdt- ^totributlota to 
the etpence, and that G. fconld not be compelled to'piiy any part Of fh« esipehi» of de' 
fending said suit in the Circuit Court, although it appeared to the Court that the dedsr 
ion of that Court was final, and that the cause could not be carried to the Supreme 
pwrt 

JOHN PBNFIJ^LIU again$t IiAVIUS FILLif OBS. Uuflmid, 1810. 

Dicluration* In a plea of the case, for this, to wit, That 
whereas, at the time of msfking the agreement and promises 
betein aft^r mentidned, one Oliver Evans, of Philadelphia^ ii^ 
Htk^ State of Pennsylvania, had comnienced a suit at the Circuit 
Court (of the United States) against the plaintiff for using an 
elevating st^p to raise ^eal when ground, from the qiill stones 
into the bolt, fot which the said Oliver claims an exclusive right, 
hj virtue of an act of Codgress, passed for his relief. An^ 
the defendant and several other persofis, to wit, Moses Leonard, 
John Warf'eri and Charles Rich, as K^ill owners and users of 
gliid ^levatoi^s, iq their mills, wer^ interested, that the^ legalitj( 
of the claiihs of said Oliver Evans, in that respect, should be. 
ascertained and decided, they afid the plaintiff supposing, that 
there was lio exclusive right ifi said Olivet Evans or any other, 
person to use the said elevating straps for the purposes .afore- 
said ; and thereupon, afterwards^ to wit» at Middilebury afore- 
said, 6n the 27th day of Augvist, 181 1, and when the said suit 
If as depending, it was agreed by and between the defendant and 
the said Moses Leonard, John Warren and Charles Rich, in 
consideration of the premises, that, in case Judgment should be 
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j^d«fed against the plaintiff) and that he the plaintiff would 
pmsecate to, and defend the same in the Supreme Court of the 
United Sta(eS) of in case judgment should be rendered against 
th^ said Oliver, ^nd he jhould carry the same to the Sujnreme 
Court of the U^ States for a final decision, and that he, the plain- 
tiff should defend the samd in said Supreme Court of the United 
States^ that in that case, he, the said defendant, and the said Mo* 
ses Leonard, John Warrep and Charles Rich, each of thein, 
should and would individually, pay or cause to be paid, to the 
plaintiff, an equal share of all the expences arising in the de* 
fent^e of said suit, in proportion to the number of elevating straps 
by eaeh of them then used, in their respective mills. And the 
plaintiff avers that the defendant then used, to wit, on the day 
and year last aforesaid, four elevating straps. And the said a- 
greetnent being so made as aforesaid, he, the defendant, after- 
wards, to wit, on the day and year last aforesaid, in consideration 
that the plaintiff, at the special instance and request of the de- 
fendant, had undertaken and faithfully promised the defendant, 
that he, the plaintiff would perform and fulfil said agreement, on 
bis part, aDdertook, and then and there faithfully promised the 
plainti£^ that he, the defendant, would perform the said agree-» 
ment on his part ; And the said plaintiff in fact saith, that relying 
on said agreement, promise and undertaking of defendant, he 
did after the making thereof, go on with the defence of said ^uit^ 
and did duly, regulaily, and to the best of his knowledge and a* 
bility, defend the said suit, until the term of the Circuit Court, in 
Pctobet*j IB 13, at which term the same was finally ended and de« 
tet mined, in favor of the said Oliver Evans, who, at the same 
term, recovered Judgment against the plaintifi^ in said action, 
for the sum of ^"^9,30, damages and costs, which the plaintiff has 
been compelled to pay, and has actually paid : And the plaintiff 
avei^, that the said Judgment was a final Judgment, and could 
not be re-eicamined, varied or affirmed in the Supreme Court of 
the United States, so that plaintiff could not carry the same to the 
said Supreme Court, for a final decision, and there defend the 
^tutit. And the plaintiff in fact saith, that in consequence of hiA 
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defending said suit, he haa been obliged to pay, and has paid ^200 
over and above the sum so recovered ac^ainst him, as aforesaid, 
and the share and proportion of defendant, of the said money, so 
charged and paid by plaintiff as aforesaid, in proportion to the 
four straps so by him used as aforesaid, in his said mill, amounts 
to a large sum of money, to wit, eighty dollars, of which defend- 
ant on, &c. had notice, and thereby became liable tc pay, &c. 
Demurrer and Joinder, 

D. Chipman, for defendant. It was contended. That the pros- 
ecution of the suit, Evans against the plaintiff, and defence of the 
same in the Supreme Court of the United States, was a condition 
precedent^ and the right of action could not exist until the per- 
formance of that condition. 1 Chitty 31 1. 6 Tem. Rep. 710, 719* 
Contra^ Williams. That the plaintiff is entitled to recover^ 
because it appears he has done all which he was bound to do, by 
virtue of the agreement declared on. The Judgment rendered 
by the Circuit Court, could not be carrieito the Supreme Court 
of the United States. Grayden's Digest, 21 5» 

It will be found, that the act of Congress referred to,Jn the 
agreement, authorized the Secretary of State, to issue a patent to 
Oliver Evans, for certain inventions claimed by him. The ac- 
tion against the plaintiff was brought, for infringing that patent : 
It was the trial of that action in the Circuit Court which '\^as e- 
qually interesting to the plaintiff and defendant, and the other 
signers of the agreement, and the Judgment to be rendered in 
that Court which alone could be beneficial to the persons making 
the agreement : For, it will be observed, on referring to the laws 
of the United States, 1 Graydon, 333, sec. 6, that, if upon .the 
trial of an action, brought by the patentee, for the infringement 
of his patent, in the Circuit Court, Judgment shall be rendered for 
the defendant, in the case therein specified, the Court shall de- 
clare the patent void. It was the trial and judgment in the Circtiii 
Court which the persons making the agreement contemplated, 
and which alone was beneficial to them ; and the cause was to 
be carried to the Supreme Courts only, in case some question of 
law should arise, which might render it necessary that a decision 
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should be had, by that tribunal, but the beneficial trial and judg- 
ment must in the end, be had and rendered in the Circuit Courts 
The cause of Evans against the plaintiff, having been defended 
so far as was practicable, and the law not permitting the plaintiff 
to carry it any farther, although the decision in the end, proved 
unfortunate for both plaintiff and defendant, it is apprehended, 
the defendant ought to contribute his share of the expences, 
when he would have reaped the full benefit, had the suit termi- 
nated otherwise, by the patent being declared void. 

Opinion of the Court. The Court consider the litigation of 
the suit, in favor of Evans against the present plaintiff, in tbe 
Supreme Court of the United States, as stated in the agreement 
declared upon, to be a condition precedent* The court are to 
compel the performance of contracts, according to the agree- 
ment of the parties. In this case, the defendant's promise was 
founded on the consideration of contemplated litigation of the 
suit, in the Supreme Court j this consideration, as agreed upon by 
the parties, was the motive to the promise, and to compel the de- 
fendant to fulfil a contract upon a different consideration, would 
bind him to a contract, to which he never assented : No agree- 
ment was made or required to contribute money oa account of 
the expences in the Circuit Court. 

Judgment^ that declaration is insufiicient. 

Williams for plaintiff, Chipman for defendant. 



CONSIDERATION— See Condition Precedent— Assumpsit 
3, 5 — Deed, Ex. and Ad. 7. 



CONDEMNATION. 

JVb. 1. 
EDWARD^iiganu/ ADAMS. Ca/fdbnui, 1817. 

in an action of trespass, for taking personal property, or con- 
demnation under the non-intercourse aci of Vermont, of 181S 
is proper evidence to the Jury, to justify the defendant's taking. 
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SHAW ET AL. ogainH JOHNSON ET AL. CaiedcKid, 1817. 

IN a case where defendants petitioned for a new trial, which 
was granted, and judgment final was in favor of defendants ; the 
Court decided the defendants were entitled te all costs from the 
commencement of the original action: The Supreme Court have 
decided, that where judgment final is rendered in favor of a party- 
moving in arrest, he is not entitled to costs* A condemnatijon of 
property by the Pistrict Court, is conclusive, as to the right o^ 
the peri^n claiming the property, in a case where the property 
was seized by a citizen, other tlion an officer of the customs, and 
the plaintilT did not put in his claim before the District Court. 
The defendants in this case, seized the property under the in- 
structions of a military officer, during the war* 

See Forfeiture, 1. 

CORPORATION-*See A1»atement 3. 

COSTS. 

PBABL against EXECUTORS OF SARBINOTOtf . ChUkndm, litti. 

ACT of 1807, allowiog $2 term he reiatM iiaekte t«nM m^Jiiefa a foit, ihett i|t 
Coart, wu peading hefyn^ the act wiu pasied. 

THIS was a writ of error, brought to reverse a judgment of 
Chittenden Couaty Court, the error assigned was 4be taot^ion^ 
in the bill of the costs, of two dollars term fee during tbe yeaf 
1806. Before the act of 1806, the party recovering was entitled 
to one dollar term fee, seventy-five cents per day for attendance 
and travel within this $ tsdte. S StaU p. 387« 

The Statute of 1806, increased the term fee to two dollarS| 
and continued the travel fee for acitml travel within this State t 
The act of 1 807, ? Stat. 394, enacts, "That the party recover- 
ing, in ^ny civil action, in any County or Suprem^ Court^ shall 
be entitled to tax in his bill of costs, toe sum of two dollars for 
each term of the Court in which his action shall have been pen* 
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ding, in lieu of his attendance, and the term fee heretofore allovv* 
ed," and restricts the travel to two dollars. 

By the Court. The act of 1807, must be construed to pro- 
vide an uniform rulej for the taxation of costs, in dli actions iii 
Court at the time the act was passed, and to relate to the time of 
the commencement of such actions ; a party has no tested right 
in the bill of costs until after recovery in th^ suit, so that this 
circumstance does not give the act a retrospective operation, so 
as to affect a vested right) the cost was legally taxed. 

Judgment^ there is no error. — See Audita Querela 5. Assump- 
sit, 3. Bastardy. Condemnation, No. 2. Set-Off, 3. 

COVENANT. 

CRANE agaifiil COIOliARD. ChilUndm^ 18^0. 
IN an action on e covenant of seizeOi declaration must set forth a lei^al deed. 

THE declaration in this case was : "In a plea of breach of 
cbvenant : For that oil the 7th day of November, 1809, while 
the said John Collard was of sound oiind, at Burlington afore- 
said, the said John Collard, by his certain deed of bargain and 
sale, sealed with the seal of the said John Collard, and here rea- 
dy in Court to be shewn, the date whereof is the same day and 
year last aforesaid, for the consideration of jj486, did give, grant, 
bergain, sell, alien, convey and confirm, to the said Arzah Crane, 
his heirs and assigns forever, a certain piece of land, containing 
20 3-4 acres, and part of lot No; 259, drawn to the original 
right of Thomas Frost ; to have &c. And the said John Col- 
lard did, thereby, covenant, for himself, his heirs, &€• to and 
with the said Arzah Crane, his heirs, &c* among other things, 
that at, and until the the ensealing the said deed of bargain and 
sale, he was seized of the premises in fee simple. And the said 

* 

Arzah says that in fact, &c. 

Plea. And now the said John Collard, in Court here by his 
attorney, comes and says, that he has kept and performed the 
covenants in his said deed mentioned. Demurrer and Joinder* 

For the defendant, it w^as contended, that the declaration was 
bad. The instrument, set forth in the declaration is not a legal 
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conveyance ; the only requisite of a deed, set forth in the dec* 
laration, is that it was sealed. The Statute, 1 vol* p* 189, re* 
quires a deed to be signed, sealed and witnessed by two witness- 
es, even to be of any force against grantor. The covenant set 
forth in the declaration, is connected with the grant and can 
have no force independent of the deed ; if, then, the instrqment 
fails 'as a deed, the covenant connected with it must fail : The 
plaintiff cannot recover on the covenants if the deed whicl^ con- 
tains them is void, as a deed. 

By the Court. The declaration not setting forth a legal deed 
is insufficient. 

Robinson for plaintiff. Adams for defendant. 

See Pleas and Pleadings, 5. 

CREDITOR— See Exrs. and Ad. 9. 

DAMAGES — See Ejectment, 5. Evidence, 1 8. Mortgage, 
4. New Trial, 13. 

DEBT~See Scire Facias. 

DECLARATION-r-See Pleas and Pleadings, and referen- 
ces under that title. 

DEED. 

KN APFBN i«amt< WOOSTEB. ChUUndm,m^. 

A deed, purporting to be a cpnveyance in fee, by Baron and 
Feme, of land of the Feme, and not acknowledged by the Feme 
separate and apart from her baron, is good under the statute as 
against ike baron, and his right is thereby transferred. A note 
of hand, executed in consideration of such conveyance, is not 
void, for want of consideration, 

3ee Coyenant. 



DEPOSITION^See Evidence, 8. Jdugment, U 
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DEPUTATION— See Abatement, 9. 

DEPUTY SHERIFF— S6e Service. 

DESCRIPTION^See Trespass, 3, 4. 

DIVISION. 

JVb. 1. 

BOOLITTLE against PECK. AddUon, 1820. 

WHER£ in the afllotment »ikd survfy of ai towBf the booDdarj lioes elf lots l(o. 28 and 
29 excepting the divisional )ioes between them were actually surveyed out and marked 
by a surveyor dul^ appointed for that purpnse ; but no divisional line was actually run 
between said lots, tlie surveyor however, made tarv^y b^s deiicribiug a dlvUi^al line 
between them, wbich was dnly recorded, and the tend contariiftd iortbe booadaliffei of botb 
lots fell short of the quantity allotted to both lots. Htid^ that the line must divide the 
tract equally, although the owner of one lot had taken possession of his full complement 
of acres to t&e exclosioh of the otbef . 

THIS was an sittion of EjectoienC^ fdi" al iratt o€ land id Bt\A- 
port, as part at lot 2B itiik^ third divisi^^^y Amiifh to the original 
right of Nathan Green. Oh th^ trial dt July tenii 1 819, it #a$ 
admitted, that the pteintiir#lsis legally seiaf«fd of lot No'* St^j ahd 
th^t the defendant was likciwise seized of lot No* 29>, ^tt^QijcH^ 
ing lot, ahd that ddfenddint Was in possession of the priixris(es ih 
question. The plaintiff then offered in evidence thefoUd^ing 
faeti^ viz : That on the original allolMent of s&i^tdwn c^ B^ld- 
p6ft, the boundary lines of said lots^ No. ^8 alfd 29, dic^j|)<lhg 
the divisional lin^ between theib, if eve actiial)^ surveyed ohi «hd 
i£t^rked, by a diirVdiyor dhly atppoioted' for thai pufpos^ } but 
that no divisional line wa^s, by said sur^ybi^^ htVriiilly rlHSil btg- 
twciensaid lots, tteat said sunrteybr made lilirv^bil^of bstllf 
said lots di^scrrbmg a ^visional line between lheai< ^tuehf UUs 
were duly recorded ; that deiendant, afterwstfdii^ sni'Veyed'^^f 
and marketi'said cEvisional line, agi'etable td Ihe^siaNi'ey bitti^ of 
his lot No. 29, and went into possession accordingly ; that the 
land in question is contained ih I6t No. 29, the defendant's lot 
according to the survey birfs thereof; tfeait upM a sliir^ey of 
plaintifi's lot, according to the survey bills thereof, it was found, 
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that the quanlity of land allotted to both lots, by the original 
surveyor, fell short of the number of acres allotted, by the pro- 
prietors, to the two lots in question. That in consequence of 
the defendant's having thus taken possession of his full complc- 
nuent of acres, agreeable to the survey bills of his lot, plaintilfF 
is cut short of his complement of acres, and a part of the land 
described in the survey bill of his lot, and that the land describ- 
ed in plaintiff's declaration is only a rateable proportion of the 
land thus covered by both survey bills. To the admission of 
this evidence, the defendant objected, but his objection was o- 
yerruled by the Judge : The Judge charged the Jury, that if 
they found no divisional line was marked, by the original survey- 
or, between sai(} lots, l^ut that the same wa^ described in survey 
bills, without an acttuzl running thereof ; and if. they farther 
found the plaintiff's lot was deficient in quantity, as alledged by 
him, they would find for the plaintiff to recpver his rateable pro- 
portion pf the land cof^veyed by both survey bills. 

Verdict fpt: plaintiff, ^nd uiotipji fpi; nevf (rial, fpuQded w e:c- 
Qeptions tq the opinions and charge of th^ Judge. 

In support of the motion, it was contended, that the executing 
and recording the survey bills, effected a complete severance ; 
otherwise the parties are tenants in common, and so the plaintiff 
cannqt maintain this action. 

Bv{t l^ the Cqurt, the decision of the Judge is confii*med ^ 
Th^ plaintiff and defendant were i^ot tenants in cpmipon, ea^h 
yrdiS seized of his lot in severalty, both lots were surveyed by 
j|ctual lines into one tract, sp that the land included in those 
bounds, wd$ all the land belonging tg l^^oth lots, no division lin% 
^as, in facfy ryn between lots No. 28 and 29 ; the only question 
was, where this line pught tq run ; It niust b^ ^un so as to d^* 
yide the lots equally. 

l)Iotion dismissed ^i^d Judgment repdered on the Verdict. 



JVb, 2. 

:pXEClJTORS OF HODGES ogamsi PARKER. Franklin, 18S0. 
WHERE a plaiotiff, in Ejectment, shewi title to a proprietary right in the towa 
where the land in qoeation lies, and defendant, in his defence . ehewe, that after the coqi- 
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ppfiDaeiueiit of the action, he purchased ooder another proprietor, and r^eeded to him 
before trial, defendant a tthe trial is a strangferf and cannot contest the division. Plain* 
tiff is entitled to recover. 

THIS, was an action of Ejectment, brought to recover pos- 
session of lot No. 16, containing 140 acres, in the town of 
Fairfield, tried at October adjourned term, 1819. Several 
questions were raised on the trial, but the question, decided at 
the law term, was as follows : The plantiff had shewn title, 
to a proprietary right, in the town of Fairfield, but there had 
been no legal division severing the lot in question to his right. 

The defendant then shewed, that Bradley Barlow was the 
ower of proprietary rights, in the town of Fairfield, before the 
commencement of this suit. He then read deeds from Bradley 
Barlow to himself, executed since the commencement of this 
action, to wit, one dated Jan. 7, 1817, conveying forty acres 
of the said lot, by metes and bounds, the other dated 
1819, conveying the remaining one hundred acres : The plain- 
tiff then offered a deed, which was admitted, dated September 
1, 1819, from Joseph Parker to Bradley Barlow, conveying the 
said hundred acres. 

Upon this evidence, the Judge charged the Jury, that the de- 
fendant was a stranger as it concerned the said hundrefd acres, 
and they must find a verdict for the plaintiff for the said hund- 
j:ed acres, he not being obliged tQ shew a division against a 
stranger. Verdict for plaintiff tp recover said hundred acres. 
Motion for new trial, founded on exceptions to the opinion of 
the Judge. 

In support of th^ mptioo ; for plaintiff, it was contended that 
during the pendency of this suit, Parker became a tenant in 
qomoion with the plaintiff; here the plaintiff's right of action 
ended. Parker after thus becpming a tenant in common with 
plaintifi^ gave no right to plaintiff to recover, by selling the land 
to Barlow or ptny other person, for a judgment against Parker is 
conclusive tfot against him alone ; but against any one to whom 
be had deeded, after the commencement of the suit. 2 Bacon 1 78. 

Contra. A plaintiff in an action of ejectment, having a 
fight to recover at the time of commencing his action, cannot ' 
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be defeated by the defendant's purchasing in a defence after th^ 
suit brought. 5 Johnson's Rep, 53. 3 Term. Rep. 186. 4 

East. 507. 

* 

By the Court. The defendant being a stranger at the time 
of trial, and also, at the time of commencing the action, could 
not contest the division on the trial. After the evidence of the 
plaintiff, the burden lay on the defendant, to shew his right in 
the land, either at the time he was sued, or at the time of trial ; 
hi» voluntarily parting with an interest purchased in the inte- 
rim, cannot be a subject of complaint on his part. Pim:hasers 
under the plaintiff would be affected by the Judgment in the 
same manner as those under the defendant, yet as it is clear 
law that if the plaintiff parts^ with his title before trial he can* 
not recover. So the defendant parting with his interest in this 
case most have the same effect in his right in the suit. 

Motion dismissed and Judgment rendered on verdict. 



JVb. 3. 

£X£GUTORS OF HODGES agaiiui PARKER, Franklm, IM. 

PROPRIETORS, at a meeting under the itatute, cannot divide the lands ef a town^ 
uneqoaUy in ^[quaatity : Acquieicence for any length of 6me will not one thii ir- 
regularity. 

THIS cause had been tried, at December adjotirned term, 
1817, and a new trial awarded at the eiisukig kw terof^on the 
following question : 

The plaintiff offered to prove a division of the toito hy 
certain records of proceedings of the proprvetor i&, at a tfi^eting 
not legally warned and hoiden, and that the diviBion mad^ a^ 
said meeting was acquiesced in, by al) the pvoprietm*ft for sO' 
great a length of time, that many of the {proprietors could 
hold by the statute of Innitatione, and insisted ihki sucb acquis 
escence established a good practical division. This evidettde 
the Judge admitted, and charged the Jwy that suoh praistieal 
division was goodj and that the propriet^Nis migbt- diiride 
their lands unequally in quantity, if fairly, and without- fi*ati^; 

The Court affirmed the decision of the Judge, except tbat> 
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the Court decided that the proprietors would not in any case, by 
proceedings under the statute divide their lands unequally in 
quantity, and that acquiescence for any length of time would 
nott cure this irregularity. See Partition, 

DIVORCK 

BRAINARD against BRAINARD. AddUM, t816. 

A bill of divorce will not be granted where the only cause 
proved, is a total alienation of the affections of one or both of 
the parties, 

DISCHARGE. 

JVb. 1. 
ADAMS against JOHNSON. Rutland, 1817. 

IN an action on a note of hand not negotiable, a dischapge 
executed by the payee will at law avail the promissor ; though 
he had notice of the transfer and sale of the note prior to ob- 
taining the discharge, or making the payment : A non suit was 
permitted to be entered after the opinion of the Court was ex- 
pressed in this case* 



No. 2. 
WRCKWITW. Qgamttn ATWARDWf AL. Caledonia, Ui^t. 

« 

IN an action on a note of hand, the Court decided that a re- 
ceipt executed by the plaintiff to the defendant was good and 
available ia defence ; although it appeared that the note had 
been pledged by the plaintiff to a third person to secure the 
payment of a debt, and although the defendant had notice prior 
to th^ execution of the discharge, or payment of the debt. 

JVb. 3, • 

WCITMORB agmmst BLUSH. Qiittenden, 1820. 

PURGHASBR of a note not negotiable wiH not be protected against a payment to 
the original payee, or discharge by such payee. 

THIS was an action on a promissory note for ^125, paya- 
ble in cattle, to J. P. Wetmore or order. Previous to the time 
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of payment, Wetmore endorsed the note to Farrar and Cbol- 
idge, to whom he was indebted, and authorised them 'to makd 
use of his name to demand and collect the money, of which the 
defendant was duly notified : After the note became due, de- 
fendant took a release from Wetmore on account of the note^ 
and contends he is thereby discharged. 

By the Court. , The Court do not consider themselves at lib- 
erty to depart from the numerous precedents in this State ; the 
law has been long settled by judicial decisions of this Court, 
that the purchaser of a note not negotiable will not be pro- 
tected against a payment to the original payee, or a discharge 
by such payee. A contrary decision would extend the con- 
tract beyond the intention of the parties and bind the promis- 
sor to a fulfilment difierent from the terms of the contract; 

Judgment for defendant. 

DISTRIBUTION. 

M. i. 

SAMUEL BUEL against ROGER ENOS. ChUtmden, 1820. 

GOODS illegally imported into the District of Vermont, seized by the Inspectors of 
of the Collector of the District of Vermont, in the district of M. and libelled as seised 
by the Collector of tie District of M. iji said district, and condemned, the moiety be. 
longs to the Collector of the District of M . 

THI3 was an action of Assumpsit for money had arid re- 
ceived. Plea non assumpsit, and trial at June term, 1819 : 

The plaintiff''s specification was a moiety of the proceeds of 
a certain seizure of goods, made at Newbury, in the State of 
Vermont, while the plaintifi* was Collector of the Customs for 
the DisFrict of Vermont, to wit, on ihe 20th day of August 
1812, which goods were libelled at a special term of the Dis- 
trict Court of the United States, for the Vermont District, in 
April, 1813, and were condemned, at the special term of said 
Court, in June 1813, and of which Abijah Stone was claimant, 
and which were appraised and delivered on bonds at the sum of 
^2818,33: There were two other items in the specification which 
were waved by consent of parties; On the trial of the cause,* 
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before the Court and Jury, it was proved that the plaintiff Was' 
GoIIector for the District of Vermont, from the first day of 
April, 1811, until the 15th day of February, 1815; that the 
goods in question were imported from Canada, into the Dis- 
trict of Vermontj in August, 1812 ; that they were pursued by 
inspectors of the customs appointed by the plaintiff, to New- 
bury in the State of Vermont, and there, by them, seized on 
the 20th day of August, A. D. 1812 ; that they were by said In- 
spectors reported to the plaintiff, and by the plaintiff delivered 
to the Marshal of the Vermont District, for safe keeping, on the 
16 th day of October, 1812; that on the 3d day of April, 1813, 
the plaintiff delivered to the United States' Attorney^ for the 
Vermont District, a written report of the said seizure, with a 
request, that the same should be prosecuted to condemnation, 
which report was dated the 12th day of February, 1815; that 
the said Attorney considered there could be no condemnation 
of the goods, if a claim were interposed, unless they were pros- 
ecuted by the Collector within wh&se district the seizure wa3 
in fact made, and thalt he found by conversing with the Collec- 
tors of the Districts of Vermont and Memphramagog, that they 
were agreed in the construction of the law, relative to the 
boundaries of the District of Memphramag<7g^ to Wit, that it 
contained all that part of the State of Vermont east of the 
meridian of Lake Memphramagog, * which would Include the 
place of seizure ; and that the said goods were, therefore, at a 
special term of the District Court of the United States, holden 
at Rutland, within and for the Vermont District, On the 5th of 
April, 1813, libelled by the said Attorney, as seized by the Col- 
lector of the District of Memphramagog, within said District; 
that they were claimed by one Abijah Stone, and that they were 
duly condemned on that libel, at a speci^il term of said Court, in 
June, 1813, as forfeited to the United States : It was further 
proved that the goods had, by order of Court, been delivered 
to the said Abijah Stone, on bonds, at an appraisal of |^28 18,33,' 
which amount was paid, by said claimant, to the Clerk of said 

Court, and by him paid, in June, 1813, to the defendant Gol- 

H 
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lector of the District of Memphramagog, for distribution, and 
that a moiety of said sum had, been demanded by plaii^tiff of 
defendant, previous to the commencement of the suit ; it ap- 
peared that the sum, exclusive of what belonged to the United 
States, and to the informers, and which had been paid by 
defendant, amounted, with interest from the time of said de- 
mand, to the sum of ^841,97, 

On this statement of facts the Judge charged the Jury to find 
a verdict for the plaintiff, and the Jury returned a verdict 
accordingly. Motion for new trial, founded on exceptions to 
the opinion and charge of the Judge, 

Opinion of the Court. This case is one most peculiarly 
proper for the decision of the Courts of the United States ; 
a dispute between two officers of the United States, concemiing 
the construction of an act of the United States, distributing 
fines and forfeitures, and a question which concerns the officers 
of the government generally, throughout the United States. 
As the judgment of this Court may be reviewed by the Su- 
preme Court of the United States, the Court consider their 
decision to be of little importance, and the question foreign to 
their proper jurisdiction; an opinion has been^ therefore, 
formed, .without taking that time for consideration, which the 
difficulty of the subject requires. 

1. The Court consider the place of seizure to be in the Dis** 
trict of Memphramagog. 

2. The Court have not attempted to enquire into the object 
of the Act of Congress, in distributing the fines and forfeitures, 
incurred by illegal importations of goods ; whether it is to 
excite to individual vigilance, or as a general inducement to 
the officers, is immaterial : The opinion of the Court is founded 
on the 91st section of the Act. In this section Congress have 
professed to distribute all fines and forfeitures incurred under 
this Act ; that the Word forfeitures includes seizures, is mani- 
fest, from the preceding section ; the avails of these forfeitures 
are to be paid to the Collector, who made the seizure, to be 
by him distributed according to law ; the ^Ist section is the law 
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referred to, and by this section, one moiety is to be paid to the 
Collector of the collection district where the forfeiture was 
incurred. In this, case the forfeiture w^as incurred in the Dis- 
trict of Vermont. This distribution would excite to a general 
vigilance, for if the Collector of Vermont District is entitled 
to a moiety of the forfeitures incurred in his District, but the 
seizures made in the District of Memphragog,'he is also reci- 
procally answerable for seizures made in his district, but the 
forfeiture incurred in anotlier District, 

Judgment, that defendant take nothing by his motion, 5tnd 
Judgment rendered on verdict. 



ko. 2. 
BUEL againU TAN NESS. CAiK/eni^t, 1815. 

THfi CoUecSor at the time the money is paid to the proper offieer of the Distiict 
CoqM, is eotiUed to the penalty, ia exclusion of the . Collector, who was such at the 
time the property was seized. 

THIS decision was reversed in the Supreme Court of the 
United States. 



JVb. 3. 

JERUSHA ROBINSON Guardian to JOHN S. ROBINSON ApU. 
^ ogaiMt 

MOSES ROBINSON and otherfi. Bmninglim^ 1818. 

A receipt eiecated by a soato his father, for a certain sum, in loU of his share, as 
heir to his father^s estate, held to be only evideoce of an advancement to the amount 
theiein mentioned, and not to bar the son of his share as heir. 

The expences of a college education a proper item to be charged as an advancement, 
H the father chooses so to charge it. 

THIS case was an appeal from the decree of the Judge of 
Probate, rendered May 8, 1815: The exceptions to the decree 
were as follows : "That whereas the said Court of Probate, on 
the day and ye^ar last aforesaid, did, among other things, con- 
sider, adjudge and decree, that Moses Robinson, son of the 
said Moses Robinson, deceased, was entitled to one sixth part 
of the estate of said Moses Robini^on, deceased, of which he 



60 DISTRIBUTION. 

^ied possessed ; when in truth and fact, the said Moses Rob- 
inson, the younger, di<i, on the 7th day of July, A. D. 1780, 
by writing, under his 'hand, made, executed, and delivered 
by him, the said Moses, the younger, to him, the said Moses, 
deceased, then in full life, the date whereof is the snrae day 
and year last aforesaid, in and by which said writing, the said 
Moses, the younger, for and in consideration of the sum of 
five hundred pounds lawful money, promised and agreed to 
and with his said father, that the said five hundred pounds 
should be in full of all his father's estate, which he, the said 
father, should die possessed of, and that the same, whatever 
it might be, should be for the sole benefit of the other children 
of his said father.''' The appellant also excepts to the allow- 
ance of $2430,55, as an advancement to Nathan Robinson, 
father of said John S. Robinson, in which was included an 
item for Colledge education, charged by the deceased, but not 
carried out at any price by him, but estimated by thp Judge 
of Probate, at ||i800. 

Copy of the writing set forth in the exceptions : 

"July 7, 1786. Received of my honoured father, five 

hundred pounds, in a farm together with one yoke of oxen 

and a mare^ which is to be in full of my fether's estate ; pror 

vided that I am not called to be at any trouble about selling 

said estate. 

"MOSES ROBINSON, Jun.'» 

In support of the exceptions, Robinson, for appellant, con- 
tended, 

1, That maintenance, money, &c. at the University, or for 
pducatioQ, shall not be deemed a part of a child's advance- 
ment. 2 Bac. 254. 3 Bac. 76. Toller 379. 2 P. Wm. 449. 

♦ . . . 

Levin p. 3, s. 18. 

2. The receipt executed by Moses Robinson to his father, 

in his life time, is a complete bar to any* other or farther 

claim, both in law and equity. 3 Mass. Rep. 143. Quarles 

V. Quarles, 4 Mass. Rep. 680. 

|t further appears from the general nature of contracts, 
a^ ... 

by him distt «u 
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A contract for a valuable consideratipn, for marriage, &c. 

or for other reciprocal contract, can pever be impeached, at 

law, and, if the consideration be of stifl&cie^nt a^quate value, 
c^n never be set aside in equity. Com, on CWn. 8, note 2. 
Bla. Com. 444. 

If the contract be fair, in its creation^ it shall not be affected 
by a subsequent event, which has thrown the advantage greatly 
or wholly on one side. 1 Bac. 109. 

Solemn conveyances, releases, and agreements, are not 
slightly to be set aside ; equity will not, therefore, avoid a 
reasonable and fair agreement, though founded on mistake, or '^ 
the party were intoxicated, in person, or some paternal author- 
ity were exercised, and some benefit to accrue to the father, 
under it. 1 Bac. Ill, note. 

A contract or agreement must be unlawful, at the time of 
making, otherwise, it cannot be set aside, for it m said, the i 
law knows of ao contract, but what is good, or bad, at the 
time of making, it cannot be one or the other, according to 
a subsequent contingency. 1 Com. on Con. 31. 

If George Robinson had died worth nothing, or worth less 
than he was, at the time of the execution of the release, and 
the other heirs claimed, that Moses should bring what he had 
received, into hotchpot, as being more than his share ; would 
it not then be contended that the contract between Moses and 
his father, was valid ? 

It is certain the property was not given to Moses as an 
advancement, unless it was an advancement given and accept- 
ed expressly as such in fulL 

The custom of the city of London, is the remains of the 
common law, and was originally the common law over the 
whole realm, so that the decisions, under that custom, are the 
decisions as at common liaiw. 2 Bac. 260. 2 Bl. Com. 490, 
516. 

Where a child, though an only child, has been advanced, 
and the amount of advancement does not appear, he shall be 
<Jeemed fully advanced. 1 Atk. 407. 
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It may be asked, what becooM^s of the remainder ? The 
child takes it as next of kin to tlie deceased, but if there 
had been anv other in equal degree, he had been barred : 

If there m a devise of a term for years to A. for life, re- 
mainder to B, B may release his right to A, and such release 
shall extinguish his right, though it was objected that B had 
only a possibility, at the time of the release made* Lampet 
case 10. Co. 47. 5 Bac. 70d. 

But B could not assign his right to a stranger, it being a 
mere possibility* Lampet's case, 1 Bac* 249. 5 Bac. 705. 

In every case where he to whom the release is made, hath 
the freehold in deed or in law, at the time of the release, then 
the release is good* 2 Co. Inst. Sec* 447* 

Contra* Skinner for appellees. 

By the Statute, directing the descent and distribution of 
intestate estates, all the children are entitled, excepting such 
zs are excluded by the 27th Section, by res^on of advance- 
ment. 

The 35th Section directs what shall be received as evidence 
of such advancement ; it is not contended, but that the receipt, 
given by M. Robinson, Jun. toM. Robinson. Sen« is such mem' 
orandum as the Statute contemplates, and is to be considered 
as advancement : — If the father is disposed to cut off a chilli 
from the inheritance, he can do it, only by deed or zoill^ 

In England, the father dying intestate, a child advanced, 
can claim nothing farther, under the Statute of Charles, unless 
he brings such advancement into hotchpot. 2 Bac. Tit. Exrs. 
and Adm. 3 Bac, 72, 76^ 

It has been said, that as Moses Robinson, the younger, 
would not be liable to refund to the other heirs, in case the 
father's property had diminished, he ought to claim no more, 
although it ha& increased ; this surely can have no weight, as 
every case of advancement, contemplated by the Statute, is 
liable to the same objection. 

The instrument which, the appellant contends, ought to ex- 
clude Moses Robinson from a share, if it is not considered, as 



I 
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a memorandum, operating by way of advancement, must be ' 
considered either, 
1 . A release, or 

^. A contract, made with the intestate, not to claim that 
portion of the estate, to which the Son is entitled, under the 
Statute, and for a breach of which, he is liable to the execu- 
tor or administrater in action — or 

3. A contract which a Court of Chancery would enforce 
against him. 

It is believed, it is that which is unknown to, and not re- 
cognized, by the law, unless it be considered as above ex- 
plained — 

1 . The instrument is not go6d^ as a release, not having the 
legal requisites to constitute a good release of goods or chat- 
tels, and move especially of an estate in lands : It must be, 
by deed, and no case is- to be found where a Seal is dispensed 
with. 4 Bac. ^65. 5 Bac. 6M. Shep. T. 323. 1 vol. Vt. 
9tat. 188-9. 

9. There was no such interest, in Moses Robinson, Jun. as 
eould be released by hrm. A release is where a man qxntSy or 
renounces, that which be before had. 6 Com. D. 183. Shep. 
T. 320-3. 

A release does not extend to a future right, as by an hek^ 
(he &tber living. 6 Cora. D. 1«7. 4 Bac. 283. 5 Bac. 704- 
Co, Lit. 265. 10 Co. 51. Shep. T. 321. 

A mere possihUUy cannot be released ; a release supposes 
a right of some sort in being. 4 Bac. 284. 5 Bac. 704-5. 
i^Jac. L. D. 433. 

A Son cannot bargain and sell or release the inheritance*' 
Bac. 275. Co. Lit. 2€5. 4 Bac. 283. 

It is said at lam, if he releases with warranty, he is barred 
by rebatter, Co. Lit. 205, but chancery will relieve in all such 
eases. 2 Powell on contracts 184-5-6. 

It is confidently believed that no case can be found in which 
to heir can convey his expectancy ; the very natuie of the 
case forbids it; there is no righL no interest in the child. 
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The Statute that gives two shares to a Son, if the father 
dies to-day, may, to-inon*ow, be repealed or altered, and he 
have but one, or none, or the whole. 

It has been contended, in this case, that the custom of Lon- 
don would give effect to the receipt so as to deprive Moses 
Robinson of his share. 

It is not believed, that the Court will consider, that the cus- 
tom of London, or any other local custom, will govern in the 
decision ; the custoqi of London is excepted, out of the Stat- 
ute of Charles, called the Statute of Distribution. Oar Stat- 
ute of Distribution has not excepted the custom of London, 
and as no such doctrine was ever held, or question made, under 
the custom of London, it could not have been expected, that 
any such would have been attempted under our Statute ; if 
the custom of London is to prevail, it will be necessary to 
examine the whole, for which see 2 Sal. 426-7. 4 Jac. L. D. 
194-5-6. 4 Com. Dig. 287-8-9. 2 Bac. 245* 

It is contended, however, that was the Court to be governed 
in their decision, by the custom of London, the instrument 
here shewn, could not exclude the claim of the appellee. 

L Because the custom applies on/y to personal and not to 
real estate. I Eq. cases 150, 2 Co. 593. 1 Bac. 683. 2 
Bac. 294. 4 Cam. 284. 

Real estate does not constitute lin advancement. 4 Com. 
286. 1 Bac. 686. 

2. Because the cases produced, are all cases of releases, 
that is by deed. r 

3. Because such release is void at law. 4 Bac* 284« 5 
Bac. 705. Toller 399. Equity considers it a waiver of the 
orphanage sjiarc, and that only under. restrictions. 

It would seem, that in order to make such release valid, it 
must have been for advancement, for trade, or for marriage. 
4 Com. D. 290, 2 Atk. 160. 2 Bacon 152, note. 

4. Because the release can never, in equity, operate upon 
any thing, Init the orphanage porf, not on the dead man** 
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$hard; or that which goes in a course of distribution under 
the Statute* Lex. Test, 426. 

The appellant being a grand child, and who sets up the 
castom of London, to exclude the appellee, would, by that 
custom, be himself excluded; 1 Bac. 685. 2 Salk. 426. 4 
Com. 286. 2 Bac; 251. 

The Court decided,' that the Son has no interest in his 
father's estate, on which, a release executed during the life of 
the parent, can operate; that the custom of London cannot 
apply in this States as the child, according to that custom^ 
was entitled to a share, of which the parent could not deprive 
him by mll^ consequently he had a right', on which a release 
could operate ; but, in this State, no such right exists, and the 
instrument under consideration must be inoperative ; the de- 
cree of the Court pf Probate, adjudging one sixth part of the 
estate of the deceased, to Moses Robinson, was affirmed, but 
the decree charging Nathan Robinson with ^800, as an ad- 
'vancemcnt, for college education, was reversed, the Court 
being of opinion, that the deceased did not intend it as an 
advancement, from the manner of its being charged. Judges 
Chace and Drayton were of opinion that college education 
■was a proper item to be charged as an advancement^ if the 
father thought proper so tp charge it. Judge Doolittle dis- 
senting, both as to the right of appellee to a share of the 
estate and the propriety of charging college education as ad- 
vancement. 

EASEMENT— See Prescription 1, 2, 3. New Trial 7< 

EJECTMENT; 

JVb. 1. 

SEriBCT MEN OE COLCHESTER against BOL ChUtcnden, ItiS. 

* 

THE Select mm cannot maintain an action of Ejectment. 

I 
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to recover lands granted to the Society for the propagation of 
Ihe Gospel in foreign parts. Held bad on demurrer. 



ROOD a^atful WILIiARD. Windsor, Ui$, 

THE Statute granting to the towns, the Society lots, so call- 
ed, does not afFeof the legal estate, to wit, the estate of the 
trustee, where the estate was granted to A B, in trust for the 
Society. The Statute only vests the uses in the towns. In an 
action of Ejectment, for the Society lots in Hartland, the plain- 
tiff offered to shew in evidence, that a decree was made in 
Chancery, against him, in favor of the Town, that he should 
attont to the town, and pay the back rents, and that he had at- 
torned to the town, and paid the back rents. 

It was held to be proper evidence to entitle the plaintiff to 
recover against a stranger. 



JVb. 3* 
AVONtMOVS. CaUdonia, Ui&. 

ALIAS e:secutioD, issued after more than a year had elapsed 
from the return of a prior execution, and levied on land. This 
evidence offered to the Jury to shew title in the plaintiff, in an 
action of ejectment. 

Decided, that the proceedings are irregular, and do not shew 
title in the plaintiff. 



JVb. 4. 

SELECT MEN OF ROCKINGHAM iigttinsi HUNT ET AL. 

Windtar, 1817. 

4 , 

IN an action of ejectment, where it appeared the defendant 
was in possession of the premises under a leasej from the 
plaintiff, and the caus« of action was, the non payment of 
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rent ; the defendants cannot come in and be entitled to a time 
to redeem, i. e. pay the rent, &c. under the 76th Section of the 
Judicary Act. 



r JVb. 5. 
ROOD agtKtn«( WILL ARD. Windsor, 1U7, 

A Lease made before the Statute of 1807, by a person ouf 
of possession, (and others in claiming adverse) to a third per- 
son, is good to pass the lessor's right : Aciual possession, by 
the plaintiff is not necessary to maintain ejectment, i. e. it is 
not necessary he should ever have been actually possessed. 

The Court will not set aside a verdict because the plaintiff 

declared for and recovered a fee ; though his proof shewed an 

estate of 999 years. 

N. B. This was not a case of tenant against landlord, bat 

against strangers. 

In ejectment, the declaration is good against the defendants 
jointly ; although it shall appear in evidence that the posses^ 
sions and tresspasses of the defendants, were several and dis* 
tinct, upon the same lot of land, described in the declaration. 
If the the defendants intend to take advantage of their several 
possessions they must each disclaim as to the remaider. 

Joint daniages are to be assessed by the Jury, unless the 
several defendants disclaim severally . 

N. B. In this case the defendants plead not guiltj severally, 
but no one disclaimed and they were proved to be in possession. 
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ETARTS against DUNTON ET AL. Franklin, 1820. 

A plaintiff id Qectment, who declares for an ioterett in uverdUy may recover hy ihew- 
ing the iotetcM tr ihftM of a ttOBBt^ is eoDman with tiie def<Qiidaiit, mtA on aetml evic- 
tioD by defendant. 

If the defendant has been guilty of an aciual ouster, the burden of proof Ires on him 
to shew the amowiU of his interest or share In the land ; if henegleets this on the trials 
the Gfloit will not therefore, grant a new trial to enable him to obtain hii •hare. 

THIS was ^n action of ejectment, ip common form, brought 
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to recover lot No. 35, in the town of Georgia, On the trial^ 
at June term, 1819, several objections were made to deeds, of- 
fered on both sides, but the principal question reserved, arose 
from the charge of the Judge to the Jury. 

It appeared, that the plaintiff bad shewn a title to the pro- 
prietary right of John March, and the defendants had shewn 4 
title to the proprietary right of the first settjed minister. 

From the evidence adduced on the trial, thes? questions 
arose : 

1. Whether the lot in question had been severed to the 
plaintiff's right. 

2. Whether it had been severed to the defendant's right* 

3. If the lot had not been severed to either right, whether 
the plaintiff had not been in actual peaceable possession of 
the lot, and been forci}>Iy expelled f|:om such pos^ssjon, by 
the defendants. 

The Judge charged the Jury, aniong other things, that if the 
plaintiff had no tjtle in severalty tQ thci \qt \n question, and was 
a proprietor, in common with the defendants, of ^ town of 
Georgia ; yet if he was in actual peaceable possession of thp 
Jot, or any part, claiming the whole, and the defendants having 
no title, in severalty, or better possession, expelled the plain- 
tiff from his possession, the plaintiff might recover, on this 
declaration. 

Verdict for the plaintiff, for the pre^iiscs dcman^cdt 

Mptjon ioT ne^ trial, founded on exceptions to the opinions 
and charge of the Judge. 

In support of the motion it was contended — That the plain- 
tiff had declared for the whole lot No. 35, and a judgment in 
this suit vests in the plaintiff, as ag^in^t th^ defendants, the title 
to the whole lot : One tenant in common, can maintain eject- 
ment against his co-tenant, for an actual ouster, but in such 
case, he must declare for his undivided share. Runnington on 
Ejectment 19.1-2. 12 Mod. 567. 

Opinion of the Court. It has been settled in this State, that 
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^n our action of ejectment, a plaintiff may recover less than 
what he deceared for : 

} • ^e zqa J sue for a whole lot, and recover a le^s qt^tntity 
of land, • 

2. He may declare for an estate in fee, and recover agaist a 
stranger, a term of years. See Ante, No. 5. 

3. The question, in this case, is, whether he can declare for 
an interest in severalty, and recovei: the interest or share of a 
tenant in con^n>on, against his co-tenant, who has forcibly evic- 
ted him. 

The Court are of opinion, that the plaintiff may declare for 
the whole in seterelty^ and the verdict may be returned for the 
plaintiff to recover such interest or sfiare, as is conformable to 
his evidence. See 1 Burr. 326, Chapin v. Scott, Chipman's 
Rep; 33. 

In this case, the verdict was for the whole premises demand- 
ed ; but the Court will not grant a new trial, for it appears 
Irom the case, that on the trial, the defendants did not claim 
that the verdict should except any part of the land, ahd that 
the defendants did not furnish any evidence, by which the Jury 
could ascertain the quantity of interest, their proprietary share 
was entitled to : If they had been guilty of an actual ouster, 
the burden of proof lay on them, to shew their right , and the 
amount of their interest. 

The defendants did not request the Judge to instruct the 
Jury, on the subject of returning a verdict, for an undivided 
share, but only raised \he question, whether the plaintiff could 
vecover at all^ (m this declaration^ 

Finally — The real question, in dispute, was, whether the lot 
in question, had been severed to the right, either of the plain- 
tiff, or of the defendants, and the Court see no reason why this 
question should be again litigated. 

Motion dismissed, and Judgment rendered on verdict. 



70 EJECTMENT, 

JVb- 7. 

EVART8 against DUNTON E T AL. FraniKthy 181T. 

BEFORE division of a fo^n, bj draft, the proprieton may', under the Statute, \'ote 
to a fubUe righif the lot, oo which » settler is placed, under that ri{ht 

Plaiotiflf in ^jf^etinwitt agpiost sevecal, wut pr«ve aU the .defendants in posneasion, in 
order to recover against all. 

THIS action was tried at June term, 1817. Plea — severally 
not guilty. On the trial the plaintiff claimed title to said lot, 
under the right of Seth Denio, one of the original proprietors 
of said town, and also under a possession taken of said lot, in 
1789 or '90, and a survey bill made thereof, and recorded in 
1792, and holding the possession thereof until the disseisen 
complained of in the writ ; which evidence was admitted* 

The defendants claim title to said lot, under the Rev. Pub- 
lius V. Booge, as belonging to the right of the first settled min- 
ister, in said town, and also by fifteen ye^rs possession in them- 
selves and those under whom they claim. Plaintiff admits 
there was one right reserved in the charter of said town, for 
the first settled minister. Defendants offer to prove by the 
proprietors records, that on the 6th day of April, 1806, the 
proprietors voted the lot in question, to the ministerial right, 
Publius. V. Booge, settler ; the plaintiff admits the town was 
legally surveyed, and the proprietors' meeting legally warned, 
for dividing the town, and voting lots to settlers ; but, contend- 
ed that the proprietors could not vote a lot to a settler under 
the ministerial right. 

Decided by the Judge — That the public rights in a town 
could be designated by draft only, that until such division was 
niade, the Select men of the town had no authority as such^ to 
designate, take possession of, or lease out any portion of the 
land, in their town, as of, and belonging to, the ministerial 
right ; and the evidence was rejected. 

Defendants offered to prove, that the Select men of Georgia, 
in 1790, took possession of said lot, occupied and improved 
the same, as a lot belonging to thd first settled minister in said 
town, until 1804, and then delivered the same to the said Booge- 
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This was objected to by the pJaintilT, no division of the towns 
at that time, having been actually made, by the proprietors. 

. The Judge admitted it so far only as to shew that the plain- 
tiff had not made or maintained a possession, on said lot ; but 
rejected it as improper, to shew any right in defendants. 

The defendants offered to shew, xtiat the Select men of said 
town, in 1799, took possession of said lot, occupied and im- 
proved the same, until 1804, and then delivered possession 
thereof to said Booge; objected to, and rejected by the Jugde. 

The defendants offered to prove, that in 1 802, the said Booge 
was legally setded a minister in said Georgia, and the first set- 
tled minister in said town ; objected to, and rejected by the 
Judge* ij )-v . 

No evidence was offerecJ^t^i^fJ^Af more than two of the de* 
fendants in possession, (there werp.^ye defendants.) 

The Judge charged the Jury^that, as the pleadings stood, if 
they found for the plaintiff, Ih'ey might find all the defendants 
guilty. '^ •^'^'^' 

Verdict for plaintiff, sKidT|i|tition< i£p new trial, founded on 
exceptions to the ogy^fpn^pi^^^b^jge^^ the Judge. 

Opinbn of the C^y Iv>, ,, -r-, ocf ,, 

1. Thedefendaijiti^.PWg^^jlp^^Yebe^n permitted to shew, 
that the Select men had.p\jpxf.5^-,^3^e^^l^^,on the lot in question, 
and that the same was voted to the ministerial right, accord- 
ing to the provisions of the Statute. 2 vol. p. 316, 

2. The Judge ought to have charged the Jury, that the plain- 
ti£f could recover against those defendants oTily who were prov- 
ed to be in possession. 

See Mortgage 4. Judgment 2. 



ENDORSEEr-See Promissory Note 4. Exrs. and Jkdm. 2. 
Notice 2. 
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ERROR^ 

ANONYMOm Washington, 1816. 

JUDGMENT of Court, for a sum exceeding the $Um totsil 
in the ad damnum, is error; 



«.« t 



JVb. 2. 
SLADE ugaiast DAV. Franklin, 1816. 

THE decision of a formier Court, that there is error in the 
judgment, &c. and the sarnie be reversed, and set aside, is con- 
clu;sive upon the Court, at a subsequent term, to which the cause 
is continued, for the court to render such judgment as the County 
Court ought to have rendered; 



J^o. 3. 
ikATHAWAT againtt BURTON. Franklm, 1816. 

A rule entered into by the parties, that the cause shdil bd 
tried by the Court, may be enforced by the Court ; and if the 
party refuses to put the issue to the Court, in pleading, it will 
not be error in th6 Court, to render judgment for want of a plea. 



M. 4. 
ANDREW dgain$t CONRO. Franklin, 1816. 

IT appeared that the declaration complained of an assault 
and battery on personal property ; there was a plea of not 
guilty, to the assault and battery, and issue closed to the Jury 
thereon ; there was a farther plea in bar, justifying the trespass 
upon the property, to which there was a replication of de Idjch 
ra, &c. concluded to the country, to this there was a special 
demurrer and joinder* 

The record shewed no trial of the issue of £aict and no other 
judgment,except in these words : '^Damages $53 ; Cost ^S7,58; 
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agreed to.'* A plea in abatement to the writ of error, alledg<i 
idg that there was nd judgmmi* Replication : There was a 
judgment and execution fofr the said sum of $53 ddmages, 
$37^56 costs. Demurrer. 

The Court decided. There Uras error in the record and 
judgment of the County Court, and that the same he set aside^ 
&c. and the cause continued for* this Court to render such 
judgment sis the Coiinty Court dught to have rendered. 



r I 



^o» 5. 
FURDT ag^kut WAIiKBB. BmUngttm^ 1817. 

THE Court will not, on motion, dismiss a petition for a ne# 
trial, in a case where the judgment was against the plaintiff in 
error, who alledgei^, as cause for new trial, that the Court were 
mistaken in the law, and where the authorities cited in the pe« 
tition to shew that the Court had mistaken the law, are all strongi 

Hon. At tbeseit turn of theCmrtin B«uiiii(toD C<Hiiit|r, thii Coaft deddid ttf 
ttie peUtwo vitlMttt a hiMof on the meriti. Reporter. 

See Abatement is« Audita Querela 1« 
ESTOPPEL— See Jddgment 1 . Error 2i 



ESCAPE. 

JVb. 1; 
LEONABD i^intt HOIT. Jdduon, 1819. 

A prisoner conSned on ciecation, founded on trespaii, cannot be admitted to the Ho^ 
trtics of the prison. 

CASE stated. The plaintiff had recovered judgment against 
dne E. W. Judd, id an action of irespasi vi $t urmis^ far ^ 1 48,8$ ^^ 

dnd took out execution ; upon this execution, the said Judd wafi f 

Committed to the prison of Addismi County^ of Which defend-^ 
ant was keeper ; the nature of the action was duly certified in 
the execution. The defendant pennftted JwM to go at lar^^ 
within the liberties of the prison. 



^ 



♦^ 
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QuBstiofi. Is defendant chargeable £oif an escape ^ 

Phelps, for the plaintiff, contended-— That the right df ad- 
mission to the liberties of the pttdon^ k a right ereated by 
Statute, and without statutory provision could neither be Plaint* 
ed by the prisoner, or granted by the Sheriff ; that oar Statute 
does not extend this right to cases of coaMliiUnent f0r torts. I 
Stat. 983. 

Contra. Chipman^ndEdmoni^Tbkt in McaiseB wheire there 
are rules or liberties to a prisooi there cai^ be no escape, where 
the prisoner, on execution, remains within those rules and limits* 
Our liberties are precisely similar to the rules of the public pris^ 
ons in England, as the Marshalsea, Fleet, and King^s Bench 
prisons. In public prisons^ it is a nife of commtm kw, that 
liberties are to be set out. If the de$criptioB of persons, com<» 
mhted on esecutioa, not founded on contract, cannot be admit* 
ted to the liberties, our system is imperfect The law is, tkkt 
in case of prisoners for debt, the Sheriff is compeihd to^dolil 
them to the liberties of the prison upon bonds ^ b«t iti case of 
prisoners confined on execution, founded on trespasses, &c. it 
is optional with the Sheriff, to admit them to the liberties or not ; 
he can give them that privilege and recommit them as often aa 
he pleases ; they are entirely under the control of the SberiC 

Phelps J in reply — The origin of the rules, in the public pris- 
ons in England, was, that the prisoners became so numerous^ 
that no one building could contain them, and an Act was passed 
authorising the Court to make rules, • setting out the limits of 
the prison, and declaring such limits, so set out, to be the same 
as the original prison, and prisoners were located in those lim- 
its, at the discretion of the Court, who could give them a great- 
er, or leas degree of liberty. 

By the Court* The departure from the prison, set forth in 
the case stated, is an escape ; a prisoner cannot be admitted to 
the liberties of the prison, ejccept in the cafte3 where the priv- 
ilege is expressly given by Statute. 
/iu^i}i«iii, that defendant is gjullty^ 






.JVb. 2. 
iriLLARD iffoliui HATHAWAY BT AX. MdUpn^ ipif . 

WHEHB there are limits^ of a certain extent, assigned by 
the County Court, for a Jail-yard, at the time the prisoner was 
admitted to the liberties, and the limits were afterwards enlarg- 
ed, and then again contracted, under the Statute of 1813, the 
prisoner was held to be guilty of an escape, for not returning 
and continuing in the last tneutioned limits* 

See Wail r. Dana. Bail Bond $• 

*■■ ' .' ' ■ • 

EVIDENCE. 

J^. 1. 

IlEyNOLBS ugaki SC<»TT. FremiSn, 1815. 

A penal bond to re^convey landa b a m^gage |- but it nay 
]^e discharged and satisfied, as any other bond, and the proof 
f^f its satisfaction, n^ay l^e made by parol evidence. 



# 

FISHBI^ against BEKKBR. Ruttani, 1816. 

UNDER the Statute authorising commissioners to lay out 
turnpike roads, and to set over old road, if old road, in the 
opinion of the l^elect men, Enay be discontinued ; it was held, 
if it does not appear firom the dinngsof comafiaisioners, as re- 
cordedf or from some o£|cial act of Select men, in writing, that 
the Select men had expressed their opinion ; the setting over 
^as irregular and void. That the opinion of the Select m^n 
pould not be shewn by parol. 



JVb« ^* 
SBSSIQNS a£ratn<< GILBERT. RutUnd, idi6. 

-4 feaerjsJ ^receipt in full of all demands, cannot be explained 



1 



V« EVIDBNOp, 

4X impeached, by pa9»ol UsHmonj/; mietake or £raud would b^ 
iraiise for adrnktiDg f^fluroLitstinony to do away its effects* 

Ab. 4. 
Alf ONT;m:OU8. WathingUmt tM6. 

A notes e:(ecuted in ik^ ime of the Stamp Acti and. not 
stamped, cannot be given in evidenf:e to the Jury, without be? 
ing stamped. The penalty eiiacting this disal^ility , is saved in 
the proviso of the law repealing the Stamp Act. Quere de hoCf 

After judgment it was discovered that the Stamp Act was npt 
^ perpetual Statute. 

TREASURBR OF ST. ALBANS agaimt GIBBS. FrwMm, UiB. 

A town record is not evidence to shew the formation of a 
Society, undei: the 2d Section of the Act for the support of the 
Gospel, nor is it competent for the Town Clerk as such^ to eer- 
Ufy the record of the warning, holding, and or^nisation of the 
tame. A Tqytn Treasure^* , as supb, cannof hok^ real estate i^ 
trostt 



J/o. 6. 
PHELPS ofahui MOTf. FrmUOin^ tSlS, 

|N an action, for money had and received, it is legal evi- 
flence Ipr the plaintiff to shew a ^ft or order given by him 
to defendant on ^ third person* 

STATE flrainif BOWLBT. CkiUtnien^ UfS. 

AN Indictment for forgery, alledging the word birch to hav^ 
Veen altered batchy hy erasing the letters ire, and inserting th^ 



f^ttevs fttc, is wetl sopported-byevidence only as to the erasit^ 
pf jr aod insieitiiq; at, withput regard to the letter c* 



PBTTIBONB ^fotiitl ROSE. Bennrngton^ 181T. 

DECLARATIONS of persons deceased, in relation to the 
jSncient course of water, may be given in evidence* A depo- 
sition which has no certi^ate of its having been opened in 
Court, having been read on former a trial, without objections 
|HI1 jppt be rejected for want pf the cfsrtificate. 



M. 9. 

WAIT against FAIRBANKS. Windham, iZlT. 

^ note of the following tenor, viz : 

^Wardsboro', Jan# 9, 1819. 

^*For value received of Parly Fairbanks, I }H>omise to pay 
him, or his order, the sum of one hundred and ninety dollars 
of good custom eow'hide boots, at four dollars per pair ; said 
boc^ to be deliveired at my shop in Wardsboro*, in two years 
from the &st day of January instant, one half of said boots 
to be horserhide legs, and oae half of the other to be good 
kip^skio legs ;'^«^is ambiguous, and parol proof is admissible 
to shew the agreement and understanding of the parties, in re- 
lation to the. kind, quality, and worth of the boots intended ; 
tli^re being no definite meaning attadied to |he words, ^'good 
.fsasiom.cow-btde,^? &C( 



JVe. 10. 
JCNIOHT againH STEVENS. Windham, 1817. 

IN this cause. (he Court set aside the judgment of the County 
Ppurt, jt appearing froip the bill of exceptions that the County 
^(^ourt admitted testimony of, the declarations of persons inter- 
ested, ai^d a variety of hearsay testimony. 



7f S,V]0£2fCK. 

STATS tfga^mf MtOSMR EiAtTRSlTCB. rM««r,lW. 

OTHER testimony than the President and Cashier is admi^ 
jted, to prove a bank note counterfeit 5 other testimony than 
such as have seen the President or Cashier write, or are ac- 
quainted with their hand writing, (except from seeing the bilte 
in circulation,) is admissible, to prove a bill counterfeit. 



JSATBS againH HAftTI^f. Orange, I^IT* 

EVIDENCE of express warranty, alone, will no^ support a 
declaration for deceit or frat^ Jn the sale of a horse. ' 



JVi. 13. 

DtTltTOlf ngttiast FERRIS, ^anklin^ 1820. 

ACTION on book ugainst A and B, afl pi^rtoers, flon egt as to A, 6 pleads in bar lb a* 

bt wai not a paitMr wKh^k $ terdkt for pUiatlff. On tht trial before tbe auditor tM 

' irtrdkt is bo cvldeaco tbat tbo articles chaii^ed in plaiatiflPs book wero deKvered« on 

account of the partnership concern. The parties maj be examined as to ihe fact, on 

wAose aecount the articles were delivered. " 

tPHIS was an action on book, in faror of the plaintiff against 
Andrew Bostwick and Jonathan Ferri$ -, the writ was returaed 
non est^ as to Bostwick. Ferris after having oyer of pteiat^^ 
book, pleaded in bar, that he was not partner with Boiiitwicky 
during the time embrac^ed in the plaintiff's account* Umtt o| 
&ct, and verdict foi* plaintiff. George Robinson, Esq. Was &{m 
pointed auditor, who reportied to this Court a balance in tktop 
of the plaintiff of $5A25, 41. Exceptions were taken to the 
report, which were decided a® follows : 

1 . The auditor decided that the defendant as partner was^ 
prima facie accountable for all those things, contained in plain-- 
tiff's account, as it appeared on oyer, which were proper snbi; 
jects of book' charge. The Court ate of opinion tlus decision 
was incorrect ; the verdict was conclusive cniy as to the fac* 



EVID^NCl:. 



^ 



of pajttminhip between Bosbwkk and Ferris^ bat fiurtiisbed mi 
evideaee, that any of the articles ap^ified in oyer^ were deUv-* 
ered to Bostwick on account of the fartmrship concern* 

2« The auditor refused to pertait the parties to be examined 
as to the fact on wh^$^ accotiitt the articles were delimeredii 
This was also incorrect ; the parties lyere competent witnessei^ 
each for himself, and each for the aLber, and ought to hare ht^n 
periBSirted to^ t^tiff as to the quamitj, qnalitj^ and delivery^ of 
the articlesp^ a'df^aJso^as to their, ylaue, and on zvio^e account 
tbey were delivered, whether on the partnfit^hip at in£vidual 
accounts Report se^t aside, and a new trial before auditor^ 
granted. 

JfoTM. This cause was tried and decided by one Judge, (Do6lditUe.) 



M. 14. 

I 

ViO^SS against WSB9TER. franklin, ISSOi. 

WHCRB a iota, K^vea for g«od« sold, was writteo for $200^ jWHw^^evideQce is mt ad^ 
miasible to shew a mistake in the sum, merely by proving, that the price of the goodgi 
sold, was different from that expressed in the tiote. 

ACTiOK on note, as follows : 

^'Georgia, July 17, IBlt. 

"By th-e first day af October, 1817, fortahie received, t 
promise to pay ^ushnall B. Downs, or order, two hundred dol* 
lars worth of good neat saleable cattle, (bulls and stags e JLcept- 
ed,) and none over eight years old ; said calllle to be delivered 
at the dwelling bouse of Samuel Webster, in Fairfax, with in- 
terest unlil paid, as witness my hand. 

•'SAMUEL WEBSTER. 

*^George Steele.'* 

Plea, non assumpsit. On the trial, at September adjourned 
ferm, A. D. 1818, the defendant offered to give in evidence, by 
oral testimony ; that on the 17th day of July, A. D. 181 1, the 
day of the date of said note, at Georgia aforesaid, the plaintiff* 
sold to the defendant, a quantity of goods, at the price of elev- 
en hundred dollars ; that then and there, the defendant execut- 
eactto the plaintiff, four promissory notes, for the sum of two 
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hundred dollars each, and one for the sum of one hundred dol- 
lars ; that four of said notes, for the sum of two hundred dol* 
lars each, had been paid by defendant, and were ready to be 
shewn in Court, and that the note in question was given on 
account of the contract and sale of the goods aforesaid--^wlrich' 
evidence was rejected by .the Judge. 

: The defendant further offered to give iil evidence^ that the 
note, had been mutilated, when in possession of the plaintiff^ 
80 that figures on the margin of said note, designating the 
amount of said note, had been cut off. The only evidence of- 
fered of this fact, was the appearance of the liote itself, whidb 
evidence was rejected by the Judge. 

Verdict for plaintiff. 

Motion for new trial, oh exception io fbe opinion of thef 
/udge. 

In support of the motion defendant contended, that parol ev- 
idence ought io have been admitted, by the Judge, to shew that 
^the note ought to have been P^ritteh for one hundred dollars^ ; 
there are exceptions to the rule that parol evidence cannot be 
admitted to contradict, add to, or vary, the terms of a imtteiif 
instruments 2 Tend. Rep'# 366« 9 Johnson 378. 3 Johnson 
31 9« 6 Johnson 68. 8 Johnson 389^ 6 Mass. R. 340^ 6 
Cranch 388. 3 Cranch 311. 2 Dall. 171. 1 Tyler 382. 

2. That the note being mutilated by the plaintifPs cutting 
off the figures on the margin^ is evidence of fi^ud* 

CofUra* That parol evidence is not admissible to shew that 
the note ^ was given, by mistake, for ^200 instead of ^100, or 
in any way to vary or alter the terms of the note, unless it can 
be made to appear that the plaint^ was guilty of a fiaud in 
obtaining the execution of the note^ 2 Bla. R. 1249. 8 T. 
Rep. 379. Peak's Ev. 115. 

By the Court* In this case the defendant offered to prove 
that the price of the goods, as agreed upoii, #as different from 
that expressed in the notes ; he did not offer any evidence of 
firaud or mistake other than is inferred from the price of the 
goods,. 
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The Court consider that when the signer df a note is per- 
fectly capable of transacting business of this kind, and alledges 
no fraud, it would be dangerous to permit the amount of obli* 
gation, or notes, given for property sold, to be controlled by 
oral testimiony, that the bargain, as to the pric^, ^a^, according 
tb the recollection of witnesses, different from that expressed! 
in the m^rittc^h coritract. Such evidence would set afloat all 
written securities, and the amount of a note would depend, not 
upon the suni djtpressed in the note itself,* but upon the recol- 
lection of by-standers, as to the price of the property soldJ 

2, Frotii the appearance of the not^ there was ho muti- 
lation, proper . for the Jury to take into consideration. No evi: 
dence T^as offered to prove there ever were any figures on the 
margin of the note^ or that the note wa^ ever differient from 
what it appeared to be on trial: 

Motion dis(missed« New trial not granted. 

Jiidgmmt rendered on verdict, with additional costs; 



JVb. \L 

HALL, ADHINISTK ATOR OP SHIRTLIFF agaSmt MOTt. 

. ) Franklivk^ 1820. 

WHERE, ii^a a written contract, this endonement is made, **b^ a^reemeftt of j^ar. 
ties this contract is satisfied/' parol evidence is admissible to prove the consideration of 
the endorsement. 

. 2. In case of a special written contract, and mosey advancied upon it, aind the prom- 
j^stee claims damages, both on the ground of the non-performance, and of the money ad- 
vanced, the. parties may submit the special damages to arbitratioii, distinct from the 
money advanced. 

3. After an award on such siibmisiion, the promissee may maintain aii action for the 
BMMiey advanced alone. V 

THIS was an action of assumpsit, for money had and receiv- 
ed, and money paid. Plea, uon assumpsit. 

The plaintijfT, in support of his declaration, offered a witness 
to prove that Alexander Scott left with the witness, as his at- 
torney, certain receipts of the tenor following : 
, "Received, Montreal, February 5v 1810, from Mr. Oliver 
Sbirtliff, sixty-eight pounds one shilling and nine pence, on 

li 



sf EVIDENCE:'. 

accouDt of a contract of ten thousaind Staves, to be delivered' 
ifl Qucbee^ &c. Signed, ^ ^; ... 

" "JOSEPH MGrrr.'^' 

^'Ormestown, March 21 y ISIO. 

"Itcceivcd of Oliver iShirtliff^^ on a contract between said 
Shirttiff and myself, fifty pounds, Halifax currency, which I, 
0t4 my part, am to fulfil according to the tenor of said contract. 

. "JOSEPH MOTT.'' 

itrid that ihe redeipts had been lost ; objection by defendant, 
and objection over-ruled by the Judge. Witness proved the 
above facts ; and plaintiff farther proved that Mott had ac- 
knowledged that he executed receipts of that tenor to ShirtlifiV 

T^he defendant' then pi'oduced an agreement, made between 
Mott ir Shirtliff, of the following tenor ; (the agreement was 
to deliver a quantity of lumber at Quebec, in the month of June, 
1810, at a stipulated price ;) on which agreemnnt wa* endors- 
ed as follows : 

"^/JWgA, Scpf. 20, 1810. 

^By agreement of parties, this contract is satisfied. 
"Signed, 

"JOSEPH MOTT, 
"OLIVER SHIRTLIFF.'' 

This agreemtent and endorsement was admitted by the plain- 
tiff; and it was also admitted^ that the money, advanced by 
Shirtliff to Mott, as specified in said receipts, was advanced 
en said corttract.. 

The plain tifi* then offered to prove, by parol, that Shirtliff 
had heretofore commenced two actions against said Mott, one 
on the contract, to recover damages of Mott, for the non-per- 
ibrmance of the contract ; the other to recover back the money 
advanced, mentioned in 6aid receipts. That Shirdiff and Mott, 
pending those actions, agreed to submit to arbitrators the ac- 
tion commenced to recover damages for the non-performance 
of the contract, and did submit, and the arbitrators made an 
award, that said Mott should pay to Shirdiff, as damages for 
the^non-performantie'of said contract, the sum of ^98,00 ; that 



EVIDENCE. «3 

lljlott and Shirtliff acquiesced in the award, a^n^ Molt p^id the 
sum of ^98,00 to ShirtlifT, and tliat said cndorseoxehC was ps^de 
in consideration of said award, which evidence was admitted^ 
The above mentioned suits were not prosecuted to final judg"> 
ment, but were withdrawn. . ; 

The plaintiff offered to prove further, . by /J/zrg?, that at the. 
time of making the submission, as aforesaid, the subject of the 
money advanoed, as specified in the receipts, was nqt submit^ ^ 
ted, but ea;^r«54/y excepted in making the submissioEi) jand the 
only question submitted to arbitration, was, the subject o( dam.*' 
ages or penalty for the non-performaace.of the contract; and 
furtherj to prove, that Mott practised fraud in obtaining the 
submission. To this evidence the defendant objected, and in* . 
.sisted that the submission embraced the whole subject matter 
of the contract, and that the award operated as an extinguish^^ 
jaent of the ^*hole. contract, and consequently of plaintiff's 
right of action. * "> 

The Judge decided that plaintiff might prove, that the de- 
fendant practised fraud in obtaining the submission, and that 
the receipts, which were the ground of the present action, were 
expressly excepted out of the submission, by the parties, at the 
time of making the submission. 

The plaintiff introduced evidence tending to show that the 
receipts were txpressit/ excepted out of the submission 5 and 
also that defendant intimated, after the award was made and 
published, that it would cut off the receipts. 

Verdict for plaintiff. ' Exceptions by defendant, &c. 

For defendant Mdis and Turner insisted : 

1. That the lumber contract between Shirtliff and Mott, by 
the writing on the back of it, signed by 3hirtliff and Mott, is 
completely dii^charged ; the object and tendency of the above 
evidence was to destroy that discharge, by shewing that the 
damages, paid to Shirtliff for the non-performance of the con- 
tract, did i^Qt include damages that Shirtliff had sustained for • 
money advanced on the contract, and therefore, that the fore* 
going writing, on the back of th^ contract, was not designed 
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n - 

as a complete, but only a partial discharge of the contract ; 
this parol evidence contradicts the written discharge, apd is not* 
admksiblc. 3 Wills. 275. 2 Bla. Rep- 1249. Stra. 794, 
1?/B1. 5 Coke 27. 

2. That an action of assumpsit will not lie to recover oioney 
^vanced on a special contract, unless the contract has hebn 
rescinded in toioj and the parties placed in statu quo. If th^ 
coo^ct has not been performed in whole or in part, the party- 
Bjay either i;escind the contract, and recover the money adyapcr- 
ed, or sue on the contract and recover damages for the non-per» 
Wroapce ; the party may take eithen remedy a^ his election,- 
but he cannot have both. 1 Esp. 267. 1 Term. 133, Tow^r 
v. BacDett. 1 Doug. 23. Cow. 818. 7 Term. 181. 5 East. 451, 

3. The award in this case was a satisfaction of the contract?, 
and all claims under the contract, the plaintiff recovered aud 
received damages, and he can have ao other claim. 

Cantm. Wetmore and Swift — That parol evidence is admis* 
sible^ to shew (he consideration of the endorsment, on the back 
of the contract, and that th^ receipts were expressly excepted 
out of the submission. 3 Term. 474. 

. That a tubmission may be general, comprehending all mat- 
ters in dispute, or special, including only some particular mat- 
ter ia dispute. Jac. L. D. Title Awards. ' 

Qpipion of the Court. It does not appear there was any 
evidence of fraud in obtaining the submission. 

The endorsement on the contract does not express the con- 
«ideration.for making it ; it was open to parol evidence 1;o prove 
such consideration ; when this was proved, the agreement en- 
dc>rs^d might be limited in its effects, by th^ consideration on 
which it Was made. 

2. Admit the principles advanced by the defendant, that 
money advanced upon a special contract, is identified with the 
contract, that the party can have but one rcnaedy, either for 
damages for non-performancet, cht action for tbe moh^y ad- 
vanced, on a total abandonment of the contract ; and, tha^ 
damages recovered in a suit at law, in the ordinary cou^e , 
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would include monejr advanced, as well ^8 special damages. 
Yet the plaintiff had a right to recover damages on two distinct 
grounds. One on account of the money advanced ; the other 
such damages for the breach of the contract simply as he would 
have been entitled to, had no money been advanced. It w^s 
ia the power of the parties. to separate these claims, cKstinct la 
fact though connected in law ; the amount of money advanced 
might be an admitted claim, and no dispute as to the amount 
'the damages distinct froip the money advanced, might be a sub- 
ject of. dispute, and the parties could submit to. arbitration the 
siabjiect of damages arising from non-performance alone, and' 
expressly leave the claim for money advanced as a distinct debt, 
^here th^ parties had thus, by express agreement, separated 
t^e two claims, each might be the foundation of an action, dis- 
tinct from the other, one for the money, the other for the sum 
aiyarded, pn the award. 

3, The award derived its validity and effect wholly from the 
spbo^ission which was by parol, no other than parol evidence 
cpuld exist as to the extent of the submission, and what it em- 
b^ced. 

^ It appears that the award in this case, was made upon ^ 
submission by parol ; that the submission expressly excepted 
tl^e receipts in question, and gave the arbitrators no other pow- 
er, than to ascertain the apiount of damages distinct from the 
n^ney advanced ; they itiade an award on this submission, this 
award was th^ consideration of the endorsement on the con- 
ti^cl ; the endorsement made upon this consideration could sat- 
isfy no part of the claim for money advanced ; the defendant 
had vi^IuQt^rily separated this claim from the one submitted, 
and the plamtiff is entitled to this action to recover the money. 

^ New trial not granted. 



, JVb. 16. 

HAWKS against BALDWIN k CO. Wushington, 1S19. 

THlB certificate of an ofl^cer, oa the back of & writ) she wins legal serrice of the wsit, 
U conefosire <n(ideoce,'tlmt the writ was so serredi as between the parties to that arit. 



^ irVIDENCE, 

AuH^Q^teUh The said Hawks complains, diat said Bald^ 

win &L Co. took out two writs of scire facias, in their favor^ 

against him, as bail for one David Allen, mud delivered them 

to David Harrington, a deputy sheriff, for service; that said 

^Harrington not having served said ivrits, or given hiis any 

notice of the same, falsely made return that he served said 

writs on said Hawks, on the 17th day of February, 1817, by 

attaching saidHawks^ body, ^c. And said Hawks alledges in 

his complaint, that neither said Harrington, nor any other per* 

son ever served said writs of scire facias upon him, or gave 

him any notice to appear and shew cause against the same, and 

that he had no day in Court ; that judgment was rendered 

against him on said writs of scire facias, and execution issued, 

and said Baldwin & Go. by virtue of said execution threaten 

10 imprison said Hawks. 

Plea. That the plaintiff from having and maintaining his 
action thereof, ought to be barred, because they say the said 
David Ifarriiigton, on the J7lh day of February, 1817, vras a 
legal deputy sheriff, in and for the county of Washington, and 
by law, bad good right to serve said writs of scire facias, on 
the said Hstwks, and then at Sf oretown, in said county, the said ' 
Harrington, being deputy sheriff, served said writs of scire fa- 
cias, on the said Hawks, by attaching the body of said Hawks, ' 
and then and there reading the same in his hearing, &c. * 

Replication. That said Harrington, deputy sheriff, did not 
serve said writs of scire facras, on said Hawks, oh said 17th 
day of February, or at any time before or after, and issue was 
joined to th^ country. 

On the trial, at June term, 1813, the defendants gme in evi- 
dence to the Jury, the writs of scire facias described in the 
declaration, and David Harrington^i^ returns thereon end<H^ed, 

by which retui*ns it appeared the said writs were duly served 
by said Harrington, as deputy Sheriff. 

It was conceded by the plaintiff that said Harrington was 
deputy sheriff, and had right to serve said writs in the manner 
they purported to be served. The plaintiff offered parol evi- 
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de&ce to prove, that the returns endorsed on said writs, were 
fal$e^ and that said writs were not served. 

To the admission of parol eyidence, or any other evidence, 
fo controvert qr disprove said returns, the defendants objected, 
Because the sheriff was not a party to the present suit, and his 
returns on the writs of scire facias wiere conclusive evidence 
that the writs were served, which could not be controverted in 
any^ction where the sheriff or said Harrington was not a party. 

The objection was over-ruled by die Judge, and parol evi- 
oeoce wad admitted. 

Verdict for complainant« 

JifjQtjon for new trial, founded on exceptions to the decision^ 
cif the Judge. 

In support of the motion, it was contended*. 

1. An Audita Querela is, where a defendant against ^t'hom 
k judgment is recovered, and who is therefore iti danger of ex-^ 
ecutjion, or ^ctuaUy in execution, may be discharged or reliev- 
ed,, upon gpod matter of discbarge, which has happened^ ^mce 
tile: judgment. 3. Black. 405. S Sand 148. 

If the matiter set forth in the Audita Quere/a would not amount 
t6s| $ujBS,cient discharge, if the party had an opportunity )|o 
ipAead it, it fiju^nishes no cause for zn^^ndita^Quereta^ and no 
i^Iiejf cai| be grai||ted. Vide ut supra. 

i"! Where a writ is returned by an officer, as duly served, 
li^e defendant is estopped from denying the service, and cfeinnot 
Ijleadinjabatementof the writ, by alledginga matter repugnant 
tp the return ; if the return be false, his onty remedy is by ac- 
iion against the officer, for a false return. Slayton v. Inhabi- 
tants of Chester, 4 Mass. Rep. 478. 

The return of a sheriff, that* dower hath been set out on a 
writ of seij^en of dower, by three disinterested freeholders is 
Conclusive, and if not true he is liable to an action for- a false 
^turn* Easterbrooks y. Hapgpod, 10 Mass. Rep. 313, 

If a sheriff return that he has warned defendant, wheH in 
fact he has not, Audita Querela does not lie, the remedly is 



M j^vibteNcti: 

Agaihst ibe sheriff for a false r^tiirn. 2 Saunder^s R^p. 148; 
note; 

In this case the plaintiff^s reme(iy, if he hath been injured, 
is an action on the case, against the sheriff, th^ very person 
lurho caused the injury, and not an action against the defend- 
antS| who had no knowledge but that the writs had been legally 
Served. The shei*iff is empowered, in his own c6unty, ib serve 
and execute all lawful writs, &c. to hiiii directed, slnd his cer- 
tificslte or return, is evidence of the service. 1 Stat. p. 308. 

If any sheriff shall make a false or undue return of any writ, 
&c. he shall be liable to a fine not exceeding ^100, and to pay 
the party grieved, all daniages; thereby, in any way, sustained, 
with costs. 1 Stat. 312. 

The question, whether the return off a sheriff, be fatls^ pr 
true, cstn be tried only in an action against the Sheriff^ for a 
false return. Vide cases before cited. 

If thei defendant is estopped from denying th^ Service of the 
writ, And can alledge nothing in a plea 6f abatement repugnant 
to the officer's return^ he cannot give such repugnant matter in 
evidence on Audita Querela, but is concluded by the return of 
the officer. This writ lies only where the party has a good 
and sufficient plea, and has had no opportunity to plead it. 

Contra. An Audita Querela is said to be in nature' of a bill 
in equity, in s^llegation of fraud and deceit seen&s to b6 essen* 
tial, and the Case supposed miust be one where legal process 
has been abused and injuriously employed to purposes of fraud 
and oppression. But allegations of abuse are not to be heard 
as a ground of complaint, where the party complaining has had 
a legal opportunity of defence, or where the injury, if one has 
been sustained, is to be attributed to his own neglect, for other- 
wise litigation would be endless* Lovejoy v. Webber, 10 
Mass. Rep. 101. 

It is a well settled principle in Chancery that relief may be 
obtained, not only against writings, deeds, and the most solemn 
assorances,,but against judgments, and decrees, if obtained by 
fraud. X Vesey 120, 984, 289- 



A jiiiignieDt, fraudalently obt^inedi may be relieved against 
In equity. 1 Johnson^s Cases 491. 

So it may be avoided at hvr. For fraud is an extrinsic colla- 
teriai act, which vitiates Hbe most sqI^iHq proceedings of Court? 
ttf justice. Philips^ Ev. 242. 

liofd Coke «ays it vitiaies all judicial aet$, WhetUer ecplesi- 
asticni or tempoml. Formers' Case, 3 Co. R, 78. 
' In the present case the said D. Baldwin' &Co« contend that 
the returns of Hairington, on the writs of scire facias, are con-^ 
tlasire, arid estop Ffalwk* firom giving evidence to the contrary; 
on the issue aforesaid. 

The return of a Sheritf, qpon a writ which has be6n duly 
returned and filedf, is prima facU evidence of the fact therein 
Staled; Philips^ Ev. 9d4. llEa8t7297. 

But, If the Sheriff's return be conclusive, and operates as 
an estoppel, icf arit/ case, it cannot be sb in the present, where 
it is only used in evidence to the Jury, on trial of an issue of 
feet. T^hat which a party ^ould avail himself o^ by way of 
estoppel, must fee so pleaded, arid relied On as such^ 

By the Court; The returns' of the officer, shewing that hcf 
had duly served the writs of scire facias, are conclusive between 
these parties ; the complainant cannot controvert the ret^irns; 
except in an action against the officer, for a false returns 

New trial granted* 
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:^IU7Sfl ngainst COOK. f^anUin, iSt^. 

GRANTEE to a deed, need not prove the appoiDtment of the public oA3er,irfaotfe 
iety 'it ig to record soch deed. 

A )l4n4)tr4 WQOi cpoeloiic^ hjf a Jtt^|iA^^ 49>8jefvti9fi9t, fHI9iiut Wfi ^afift,>7^ar(;l 
lc|ue, iie.oint be joipedjlp the aait, to^^e ^Dcludodibj t;^e Jydgmept. 

THIS was an action on ejectment, for Ipt Np 3, of die first 

d^ivision pi landj in the ioyrn of (Jeorgia, Igtid to the fight of 

J.psiAb Willard, original yropriptor. 

Plea — -General issue. 

M 
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Verdict for ptaintift', and a bill of exceptions filed by deferfd- 
ants, &c. 

1. On the trial the defendants offered to give in evidence, 
that a deed^ from Abraham ' Ives to Ira Allen, with the follow- 
ing indorsement, in the hand-writing of said Ira Allen, "Re- 
ceived to record, Nov. 27, 1764. I. Allen, Prop. Clerk" — ac- 
tually lay in the office of said Ira Allen, with said indorsement 
thereon, on file, from said 37th day of November, 1784, until 
the 7th day of Actgtist, A. D« 1805, and that, during said time, 
the said Ira Allen acted as Proprietofj^'s Clerk^ for said town of 
Georgia, which evidence was rejected. 

3. The defendants offered to giv6 in evidence the record 
and judgment of the Circuit Court, May term, 1810, in an ac- 
tion of ejectment, in favor of Robert Bowne, under whom de- 
fendants claim their title to said lot, against one James Good- 
win, who (the plaintiff contended) was, at the time of bringinjo; 
said ejectment in the Circuit Court, in possession of said lot 
under said plaintiff, by parol agreement and lease^ by which 
record it appeared that the said Robert Bowne recovered a 
judgment for the seisin, &c. against said Goodwin, on trial, af* 
ter a continuance of said cause, on application and motion of 
said Eliphalet Brushy this evidence was also rejected. 

.Opinion of the Court. On the first point the decision of the 
Jfudge is reversed. The proprietor's Clerk was made a public 
officer, for recording deeds of this description, and it was suffi- 
cient fof defendants to establish the fact that Ira Allen acted as 
proprietor's Clerk, without shewing a regular appointment. 

3. On this, point, the decision of the Judge is confirmed ; a 
landlord is not concluded by a judgment against his tenant by 
parol lease ; such a judgthent is subject to all the provisions 
of the Statute requiring a landlord to be joined in the suit. (Ju- 
diciary Act, Sec. 88.) Though the plaintiff's writ will not 
abate, if landlord is not joined, if tenancy is by parol, and un- 
known to the plaintiff. A landlord is not privy to the judg- 
ment against his tenant, merely by filing an affidavit and mov- 
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ing fof a contiQuanc^ in the cau^e ; he must be made ^p<\riy to 
the record, to be concluded by the judgment. 
Verdict aef as jde, and tfew trial graiited. 
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J^o. IB, 
WOQLCOTT o^amil GRAY. Addison, iti9. 

' ■ MT^QERB an officer has neglected to return a writ, in an action on n<^te, and is sue4 for 
bis oegUet, be may in bis defence, impeach the note, a# having been fraodolently oU 
tamed •T the original defendaata» 

In roth aietitm the oQoer n^J V^^ ><^ evidei^e, Jn mitjgatioB of damages, that the ori. 
ginal defendant! aj'e within ^hp re^ch of prpcess, and responsible. - . 

• ERROR brought to yeverse judgment of Addison County- 
Court. 

, . The original action was an action on the case, brought by 
Gray against Woolcott, as Sheriffs Deputy, for neglecting to 
return a writ, put into his hands to serve, in favor of said Gray, 
^fcgainst Simeon Barnum and Cyrus Barnuip, in an action on 
.note* The writ was served on Simeon Barnum only^ Cyrus 
^arnuip ^eing then put of the State. The, Qffif er failed of re- 
turning the writ to the Justice who issued it; On the trial of 
the action against Woolcott, the defendant offered to give in 
'evidence, that the note, on which Gray*s action against the 
Barnums was brought, was fraudulently obtained and void ) 
and, secondly, that said Barnum h^d ever ren^sfined within the 
reach pf prpcess, and might liave beei^ sued again, and was 
amply responsible, £|I1 which evidence was rejected. Error 
assigned, the exclusion of the evidence as aforesaid. 

For the plaintiff \rx error, Seymour contended — That it was 
essential to Gray's right of recovery against Woolcottj that he 
should have substantjiated his demand again&t the 3arnums ; 
although the note was prima facie evidence of indebtednessi 
yet it might be impeached, and it was competent for Woolcott 
to take the burden of proof on himself, and shew the note to 
be void, and shewing the want of an indebtedness was a com- 
plete defence for Woolcott. Alexander v. Macanly, 4 T. R. 



pi EC^PTIONS, &c. 

2. If tliere was sin indebtedness ftcai Barftums, ytt it ira^ 
' proper for Woolcott to hare shewn in Haitigaticn of daoiagesj 
that nothing but the price of the writ W&s lost, by its not hav- 
ing been returned ; by sheitving that the debtor might at any 
time have been taken upon a' new processs, and that he has 
ever repiaihed responsible fpr Gray's claim. 1 Strange 650, 
1 Bos, and Pul. 27. i Johnson 215. fisp. N. P. cases 475. 

Contra. Chipman^ for defendant in error; — ^^It Was necessary 
for Gray to prove a good qause of aption against S. & C. Bar- 
num ; he did so, by proving his tiOte, but it was not competent 
for the defendant to impeach that cause of actioh ; If this werfe 
permitted, then, under the plea oi noi guillt/y the q^cer Inight 
fnake this defence even if the cause of action was a specially 
although the debtor would have been obliged to Jifead specially 
and apprize the plaintiff of such defence. 

2. Insolvency of the debtor may be given in evidence i)t 
pitigation of the damages, but not that the debtor \$ still dible 
to pay, 

*rhe Court decided— That ^he. officer oughf to have b^eh 
permitted to impeach the note, and that the evidence h^ offer- 
ed for that purpose. Plight to have been admitted. 

2. That the eyideace offered in mitigation of damages ought 
also to have been admitted. 

Judgment. That there is error* 

See Assumpsit 4. Bail 1, 2. Ejectment 2, 3. Commission. 
Fraud. Highways 2, 3. Landlord and Tenant 2. Patent 
|light. Pauper Cases 2, 3, 9. Judgment 2. 

tXCEPTICM^S^See Hew Trial 1, 3. 

» 

latKGDTORS AND ADMINISTRATORS. 

Mb* I. 

% 

^' 4))MINISTRAT0RS OF DODGE agninst WETMOJlfi St. AX. 

FVowWrn, 18J9. 
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. AN iidi»»iflnitor, apponrted in the State of New-Banpihire, and set in tkk Stata^ 
jpaooot maintain an action, in this State, in right of the dcceaBcd, for prapert^ lying ia 
^hi^ State. . 

f if an action, nn lail bond, deft»danti are not estopped, denying plaintiff*! right, u 
adaiiditratarB, atthoosb Xlmj l acn ve rB d the original Judgment ia that caiocity. 

THIS was ^n action on Jail bond, in favor of plaintiffs, of 
NeW'BostOQ, in the County of Hillsborough, and State of New- 
Hampshire, administrators on the estate of William B. Dodge, 
i^igainst the defendants* 
. PUa in abatement. That the plaintiffs, are not aditunistra-^ 
fors, 0!n the goods, chattels, or estate of ^^illiam 6» Dodge, ly- 
ing and bf ing in the State of Vermont. 
. Beplkation* That plaintiffs, ^rp administrators, &c* duly 
(appointed, according to the law pf Xew^Hampahirt^ deomrrer, 

Tartand, for plaintiffs, cont^nded—-That as the former judg* 
paeiDt was recovered, by plaintiffs, as administrators, and the 
bond was executed, to them, by defendants, naming them ad* 
ministrators, the defendants, ^re ^stopped from ^Hedging the 
contrary. 

By the Court. The plaintiffii, cannot be recognized, as ad- 
miiiistratiMrS) on the estate of William- B. Dodge, lying in this 
State ; thif suit is brought in right of the deceased, and cannot 
be sustained ; as, the defendants cannot be protected, by a pay<^ 
fnent, to the plaintiffs ; the previous proceedings, cannot estop 
the defendonts, from contesting the right of the plaintiffs, to 
fnaintain this action. 

Judgment. Replication insufficient and 



liEE ugokut HAYEN9. 

AN adndhittrator, appointed in another State nnly, Ibeintt 
State, ac^uiras, hy virtue of such appoiatiaeDt, no intarest, 
due Trom retident dtiaeuf of this State. 

Soch sdintoistrator, cannot endorse a note, agaiost a eitieen of this State, as aforesaid* 
so as to convey any right to the endorsee* 

(IjlSE statfidp William Havens, then of Weybridge, in the 
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County of Addison, executed his note, to Ezekiel Lee, of Ban<9, 
in the commonwealth of Massachusett, of the following tenor: 

''Addison J Sept. 16f, 1812. 

^^For value received, I promise to pay Ezekiel Lfee, or his 
order, two hundred and eleven dollars^ <S^c. • ' 

"WILLIAM HAVENS.^ 

Previous to September, 1814, Eisekiel Lee died, having ap.? 
pointed, by his will, Martha Lee his Executrix, who duly prov'^ 
cd the will, in the Probate Court, for the County of Worcester, 
and commonwealth of Massachusetts, whese the testator last 
resided, and took upon herself the execution of said will s Afv 
terwards Martha Lee died, leaving the estate of Ezekiel Lee 
unsettled, and administration thereof was duly granted cfe bonk 
7U>n, with the will annexed, to Samuel Lee, of said Barre, by 
the Probate Court, in said County of Worcester. The will ol 
Ezekiel Lee, was never proved in any Probate Court, in this 
State, nor was administration of the estate of Ezekiel Lee, 
granted to said Samuel Lee, by any Probate Court in this State t 
Afterwards, and before the commencement of this suit, Samuel 
Lee, administrator, as aforesaid, endorsed the said note in due 
form of law to the plaintiff: The defendant has ever been a 
resident citizen of this State, from the date of the note to this 
time. Statute of limitations waived. 

If the Court are of opinion the plaintiff ought to recover, 
then judgment to be rendered for plaintiff, otherwise, plaintiff 
to become non-'suit. 

For plaintiff D. CAtjumirnr— That, the act of an administra* 
tor, in a foreign State, which is valid there, is to be considered 
valid, when called in question, in a suit in this State ; whether, 
such act be the assignment of a note, sale of land, or any other 
act, valid, by the laws of the State, where it has been transact- 
ed ; and, that, whether an administrator, can sue, in that capa- 
city, in this State, without taking out letters of administration, 
in this State, is immaterial, in this case* 

Contra. S. S. Phelps — That Samuel Lee had, by virtue of 
his authority, derived from the Court of Probate, in MassacJMin 
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« 

^tts, as administsator of the estate of Ezekiet Lee, deceased^ 
no interest iri, or control over^ the note in question, the same - 
being effects of the deceased \^ithin this State ; and he could 
neither recover on thfe same by action brought in his own name,' 
or transfer to any other person the right €0 to recover. 

1. On principle^ 

!• The administrator is the mere officer of the Court of Pro- 
bate, and derives his authority, not from the intestate, but 
solely, from the municipal authority of the State in which he 
is appointed. 2 BIack« Cqm. 506, 509. 

The dis|jositioil of effects, left vacant by the decease of the' 
owner, is a mere lihatter of municipal regulation ; from this 
source, the jurisdiction of the Court 6f Probate is derived, and 
not from any delegation by the last owner of such effects : It 
is therefore like that of every municipal officer local : The 
pdwer ot its officers cannot be more extensive than that of the 
Court itself : The jurisdiction of a Court of Prbbate^ is a ju*- 
risdictiod in rem-^ commencing when the power of the owner of 
the eflfects ceases ; and being in its nature local, does not ex- 
tend to effects ilot within the limks of its jurisdiction. The 
note in question, is efiects of the deceased, in this State ; for, 
the power of the creditor or payee over the same ceasing, ere 
that of any Court of Probate attaches, there is nothitig but the 
i^esidence of the dthtor or maker to give jurisdiction.^ 

2. It is contrary to the pdicy of our laws, to permit a for^ 
^ign administratoi* to act ; if an administrator abroad can mith* 
draw the effects of the deceased from the State, the State must 
lose its priority, and creditors here, resort to a foreign jurisdic* 
tion for their pay ; where, perhaps, a priority is established, 
so that they may be excluded ; besides, they have not, in such 
ease, the security for- the due administration of the effects, 
which our law rciqilires* 

3. It will not be contended, that the Probate Courts, in Mas- 
sachutets, can exercise jurisdiction over lands lying in this 
State ; if therefore, they can authorise an administrator to act 
at all, in this State, they cannot order a sale of lands, if neccs- 
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sary Cor the paytn^nt of debts, nor an assignment of dower ii 
the widoif , nor a distribution among heirs : To suppose an 
adounistrator can act ai 011^ when he cannot proceed to a full 
discharge eif bis duties, is absurd* If an administrator, ap- 
pointed abroad, cannot administer upon lands in this Stale, one 
must be appointed here, for that purposes We hacv^ then twd 
administrators upon diu estate, one, appointed in. Massachu- 
setts, to administer upQB personal estate, and one, appointed 
in (this States to administer upon the real ; this mode of pro- 
ceeding is impracticable. Which tthall pay debts ? The ad- 
latnistratGlr in Massachusetts* How caa the Court of Probate 
ill this State enforce tiM duty ? But, if the personal esXate 
19 0^i ft^iifficieitt for that purpose, the real must be soM, and he 
has ad control oiver it. Shall the administrator in this State 
pay debts ? He has no oMUiAover the personal property, and 
the read eannc^t be sold if the personal be sufiicient ', if it is not 
sufficient, h6# shall the Court of PlK)bate, in this State, knor 
ijiat fact i Where shatt ereditors prove their claims ^ 6uppo$e 
a iMrtgage, in this State ; wbtph j^all xrontrol it ? Siq^poae an 
administrator, appointed in Alas8achu9ei!te, sued a note in thiS 
3tate, recovers judgment, and is obliged to Ie\ry on IandS| what 
sfaaJl be done wilh it ? ... 

4. Onr Statute provides Doir tb^ probate^ in this State, of wUlSf 
which have been piroven abrofaid, 1 Stat* 14d ; if th^e pFobate\ 
of a wiltf ^roffdj gives to the execiUor authority fa act, m tbV 
State, this Stalute is uiKiecessai'y.: The Status requires; bondd 
of the execttiior^ in s^ch ea&e ; if he can aet, wiiboot authority 
from our Courts^ ^9 provision is nugatory ; so, it r^qmres 4\o- 
lice to all concerned, and gives a right of appeal. 

Any pepson ittteiresied, may procure a probate of the will^ 
and the Judge may, thereigpon, in his discjretian, grant admin*' 
istration with the will annexed. This ousts the jurisdiction of 
the Court abroad. 

If an eaaemtor ap^oinied abroad, ^vhomthe testator nominat- 
ed to that office, and in whom he reposred a perscmalx:otifidena?^ 
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caooot act in thii^ Slate,' without autbority front our Courts ; tf 
fortiori an administrator cannot.. , . 

5. The Courts of Probate, in this State, have jurisdiction 
where the deceased resided abroad. 

, 1. They have jurisdiction upon general principles' for rea- 
sons above stated. 

2. Our Statute Ixprtssly give$ thenl jurisdiction : 

In caise of ai will. 1 Stat. 145. 

la case of intestacy. 1 Stat. 1 42. . , 

If they have jurisdiction over the effects herd, the Co&rts 
where the deceased last tesided, aire eitcluded> for both canopt 
have jurisdiction. 

. 11. The view of the subject already taken, is supported by 
abundant authority. 

.1. The jurisdiction of an ordinary or Court of Probate is 
local. 

In England. It has ever beea held, thslt an ordinary has no 
power over effects, nort within his diocese. S Black. Com. 509i 
Bac. Ab. £xrs. E: Adams v. Savage, 1 Salk. 40. 
; So of the Metropolitan. ^ If a laan dies, Jbaving effeto in t^o 
provinces, administration must be granted in both; "For thejff 
are two supreme jurisdiction^^ and neither can act in the otheh^' 
Bac. Ab* Exrs. E. AUii^on v. Dickinson; 1 Hard 216i 

So, no notice is taken, in England, of administration granted 
abroad ; but administration must be taken out there. 1 1 Vin. 
Ab. 73, 76. 2 Com. Dig. 256. 8 Ves. JuH. 44. 

If a man diesj leaving effects, in England, and in Ireland, 
administration must be granted in both. Bac« Ab. Exrs. Ea 
11 Vin. Ab. 76. 

So a grant of administration, in England, does not e'ttend to 
Ae American colonies. Atkins v. Smith, 2 Atk. ^S. Wright 
V. Mott, 1 H. Black. 146.^ 

2. In the United States. 

An executor or administrator,* appointed in a foreigii Slate 
has no authority in the United States. Grovener Vt Hatrris, 1 
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Dalbs 456« Dixon v. Raversay, 3 Crafieh ^19. Select niM 
of Boston y« Boylston, 2 Mass. R« 384« 

Lefteti^ of cKtministnation granted ih <m4 Seaf^, confer no au- 
thority to act in another, nof to control effects lying otrt of 4he 
idtate, in which fh^ adfiftitiistrator is ibppointed. Riley T.Hiley, 
3 Day 74. Champlin v. Tilly, 3 Day 304. Cir. Co»t U. S. 
Stanton v. Holmes, 4 Day 87« 1 Hayn« 3d4. 6kK)dwin v* 
Jones, 3 Mass. R. 514. Fenwick v. Seard, 1 branch 359# 

An administrator, appointed in Massacbosetts, cannot, as 
9ud§i maintain ejedtitte^ in this State. (See No. p.) 

An administrator, appointed in another State, is not, a^ ntehf 
liable, in Massachusetts, to an action, so as to charge lands of 
kis intestate lying there* Borden v. Border, B Mass. R. 67. 

Nor is an administrator, appointed there^ holden to accoani 
$her4, tar effects, received by him io another jurisdiction* 3 
Mass. R. 384. 8 Mass. 506. 

linaliy* The aiitbority, granted by tlte Probate Coart, in 
Massachusetts, does not purport^ net i« h understood by that 
Court, to eiKend beyond the jimsdictioii of the State. 

The ffde is settled, m diat State, by its Supreiafe Coort^ wfakk 
is aho a Court of ultimate jorisclktion, m probate matters^ that^ 
grants ctf administration in one State, confer no authority to 
act in another. 2 Mftes. R. 984% 3rDb«. »14« 5 IK 67.^ &Do^ 
S08, cited above. 

The extent of the authority, confevred by letters ^ adMiits* 
tration there, must be determined by the laws of ihat StatCi and 
they^ having settled the^^firfe, as above utated, theif acts mast be 
eonsttiied with reference to it, and theit grants of admiaiBtra-^ 
tion are to be taken as subject to that limitation. 

Oar Courts will not^ it is believed, extend the^ aucborify of 
die adioiinistrator, Hsntlier, than the Court, from which that au»* 

thority is derived, intended to extend it« 

2. Uebts due are bona notabilia. Bacon Ab,|Jxrs«t E« By- 
ron T. ByroB^ Cro. Elois* 473. 

A simple contract debt, is bona notabilia where the debunr 
resides. Bac. Ab. ut supra. SBlIard v. Cox, 1 L. Raymond 
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^62« Adaaofi v* Savsig^, 1 Salk. 40. Gaodwto v* Jon^s^ 3 
Mass, R. 514. 

A promissory oot{^ is a simple conti^act debt, wiUiio ike itbove 
rule. Bac, Ah. ut supra* 

The endorsement of the note makes no difference ; for the 
incapacity of the administrator, is not a mere incapacity to 
sue, but a total want of interest in, or control over, the note in 
question* 

By the Court* The administrator, appointed in Mamtthu- 
setts, onlif^ has not, as ruch, any interest, whatever, in the prop» 
erty, left by the deceased, in this State, and can exercise no 
control over such property* 

2, The note in question, is property of the deceased, in tbsfi 
State, where the debtor resided. The plaintiff obtained no 
right to the note, by the endorsement, and cannot sustain this 
action. 

The plaintiff became non-suit. 



TCTCKtIR, EXECUTOR, agaUt 9TARKS ft BELL. fSwkUn, Ui^. 

AN eieaitor hat naauUiority uoder a will, untH Uie tamt ii approved or allowed b^ 
Ike JvdffO of Probate. 

THIS was aa action ol* ejectment, tried at the October ad« 
journed term, 18194 

YeixUct for pkinliff. 

A bill* containing several exceptions, was filed. The opin- 
ion of the Coart was founded on one cJKceptioo oti/y, as follows : 
The plaintiff offered the letters testamentary, by which be is 
<executor» Defendants objected ; that they had never been ap* 
proved by die Judge of Probate, objection overntiled. The 
record of the Court of Probate, was ia pubstanca, that the sub- 
scribing witnesses to the will, appeared before the Judg^of 
Probate, and nade oath that the testator signed and sealed the 
will, in their presence, and that he waa of sound mkid. it <lid 
nctf appear, that there had been any approval or aUowanca oC 
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the will, by the Judge of Probate, but merely a recital of th<^ 
evidence without any judgmeiit or decree. 

The Court decided that the plaintiff had Ao authority to act 
ijnder the will, and a new trial was granted. 
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MFRDpCK against MATTHEWS* Jddiwn, 18SQ. 

KHERE the administratrix of A, had, by mistake, discharged a debt due from the 
(executor of B ; aft<;r the mistake is diieorered by both, before the estate of ^ is settled 
by the executor, w a qmctiif obtained by him ; admioistratrix may compel paymeot of 
the origioal debt' by the executor, and his bond, to the Judge of Probate, is faoldeu for 
the payment. The administratrix is not obliged to look to tlje executor in hid indiridual 
capacity. 

THIS iwras a scire facias, on a judgment forpierly gendered 
pn a Probate bond, executed by Jesse Hanford, executor of the 
will of Samuel Murdock, deceased, as principal, and defendai)t 
as surety. On the trial of thi^ cause, the defendant gave in 
eyidence a receipt in writing, of which the following is a copy . 

"Received of Jesse Hanford, executor of the estate of Sam- 
uel Mur4<^k; dec^a^d, ^35^,31, in full of all dem^npl^ I h^ive 
against the estate of Samuel Murdock, as will appear by the 
records of the commissioners, the above sum. being endorsed 
pn a note that the said Samuel Murdock held against the estate 
of Throop Murdock, late of Castleton, deceased. 

"PRUDENCE MURDOCK, Administratrix.^' 

The execution of the above receipt, having been proved, 
the plaintiff duly proved the following facts, viz : That the 
plaintiff was administratriic on the estate of Troop Murdock, 
deceased ; that the note against this estate, on which the amount 
of said receipt was endorsed, as therein stated, was a demand 
on which there had been previously allowed by the commis* 
sioners, pn the estate of Troop Murdock, the sum ol |(600, io 
favor of Samuel Murdock ; that after the execution of said re^ 
ceipt, it was discovered by the plaintiff, that the greater, part 
pf ^id 6um of ^600 had been paid to the said l^amqel Mar- 
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/dock, by the said Troop, in tiis life-time. Whereupon, upon 
application of the plaintiff, the report of the commissioners on 
the estate of Troop Murdock, was set aside, and new commis- 
sioners, duly and legally .appointed, on the said claim of said 
Samuel, against the' estate of s^id Throop, who reported therms 
was due to the ^aid Sapuel, from the said Throop, at the time 
of his death, which happiened pn the 22d day of February, 
1801, the. s:um of j^l 75,03, which report was affirmed on appeal 
to the Supireme Court ; that the above sum of ^355,31, was not 
taken into consideration by said commissioners, as having been 
paid on said demand, but that the said sum of ^60Q was reduc- 
ed to said sum of 175,03, by payment made by aaid Troop in 
his life- time* 

These proceedings were had, before the said Hanford had 
completed the settlement of Samuel Murdock?s estate, or been 
discharged froi^^ his trpst by the Court of Probate. 

The Judge instructed the Jury, that the legal effect of said 
receipt was done away, except so far as it embraced the said 
sum of ^175,Q3, and the Jury accordingly found a vei^dict for 
the plaintiff, for the amount due on the above-mentioned sum 
of 355,31, after deducting the above sum of ^175,03, and in- 
terest thereon* 

Motion for new trial, founded on exc4pHons to opinion and 
charge of the Judge* 

In support of the motion, it was contended, by D* Chipmanf 
for defendant : 

1 p That the receipt must operate to discharge Hanford, in 
his character as executor ; the settlement was not void, but 
cancelled the original claim against the estate of Samuel Mur- 
dock, and the only remedy of the plaintiff, was against Han- 
ford, in his individual capacity ; if plaintiff had paid the money 
instead of discharging a debt against the estate of Samuel Mur-' 
dock, her only remedy would be against Hanford, as an indi- 
Tidual ; so, in this case, where the action was brought to re- 
cover a debt discharged by mistake* 
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daoiord cwH not charge this 9uin to the e^ate of Samuel 
Murdock* 

ii But, if tbie executor is not dUch^rged, this claim canpot 
tie set up against the sui*ety ; for here was apparently a com- 
plete discharge of the debt against the ests^te, aud this is suffi- 
amt to discharge the surety. 

The plaintiflTs ooly remedy is by an action of money had 
and received, against Hanford, in his individual capacity. 

CmUra. S. S. Phalps^^The receipt is evidence, merely of 
ft set«off of the two clatmsi mentioned in the statement of the 
case X one of these claims was afterwards discovered not to be 
due, and was so settled by judgment of the Supreme Court ; if 
the demand against the estate of T. Murdock was not due, ihe 
plaintiff^s demand was not satisfied, and the receipt, being giv- 
en under a mistake, did not discharge the plaintifiPs demand ; 
it remained in $iaHi quo. The plaintiff, having never received 
satisfaction of her claim, is not without remedy, she must main- 
tain, either, 

K Assumpsit for money had and received, against Hanford, 

2* Pursue her original claim against the estate of Samuel 
Murdock, in the same manner as if the transaction in question 
had never taken place. 

But, assumpsit for money had and received Could not lie 
against Haoford, in this case<-^no money, or any equivalent to 
money, passed to Hanford, he could not be liable d^ k<mi0 pr&' 
priis, because $11 he received was a discb^ge of a debt, against 
the estate, for which he was liable only, d$ hmU iestatarU* 

The circumstance that this action is agai&st the bail of Han- 
* {ord, makes no difference^ for, if there was no payment to av^il 
the principal, it could not avail the surety* 

Hanford had not fully administered, when the report, in favor 
of Samuel Murdock, against the estate of T. Murdock, was 
reversed ^ whatever might have been the state of the two 
claims, while that report was in full lorce, when it was reversed^ 
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it became the duty of Handford, as executor, to pay plaintiff^s 
claims ; his failure to pay was a breach of the bond. 

The proper remedy of the plaintiff, was, to treat the at« 
tempt at payment, as a nullity, and to proceed on the ordinal 
cause of action. Mr« Phelps cited Clark v* Mundall, 1 Salk. 
124. 13 Mod. ^03* Ward v« Eva.os, 2 L. Raymond 928* 
Lord V. Travers, 12 Mod. 408jXl?ackford v. Maxwell, 6 T. 
R. 52. Owenson v. Morse, 7 Tem. Rep. 64. 1 Esp. 5. , 

By the Court. The direction of the Judge to the Jury, is 
affirmed ; the plaintiff had a right to treat the receipt as % nul* 
lity, and proceed to prosecute herclaim against the estate of 
Samuel Murdock, aa though no set«off had beca osade : th# er- 
ror having been deteoted, before the estate wag settled, it wa* 
the duty of Hanford, as executory to satisfy the plaintiff^s claim I 
and defendant, as surety, stands responsible, and is aot dis*- 
efaarged by the receipt. 

UoUfHk dismis£»ed } and Judgment r«!ild6i'«d on vmikf . 



M. 5* 

AN administrator, in the State of Massachusetts, cannot, a& 
«KeA, maintain ati action of tjectmtnt^ in the State of Vermotit. 



Aa. 6* 

Windham, 1817. 

WHERE, on an sippeal front the Judge of ^dbsXiey by th^ 
administrator, the c^use, assigned for setting aside^ t\it Secret^ 
hj that the propeny inventoried, by him, i^i^ not th^ c^staC^ Of 
tbo deceased ; the Supretne Court will ^Skm the decree, iriih 
inter^tj tinkss it appears clearly, that the estate in^ttforied 
IMS not assets in hit hands ; a doubtful right will not airail* 
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JVb. 7. 
WHuLARD against BREWSTER. Mduon, 1316. 
A promise, hy an adiAioistrator, in conuderatioD of ame% if good. 

THIS was a promise to pay a note of hand against the in- 
testate, made before the commissioners closed their doings, and 
the note was not presented to the commissioners for allowance. 



JVb. 8. 

ADMINISTRATOR OF DICKINSON agahut DUTCHER* 

Franklin, 181T. 

AN admiQiitrator may tuhmit to arbitraton, a penmuU claim in favor ot, or agaiott 
the estate, without the content of the Judge of Probate. 

An offer to pay the sura awarded, together with the reibial of the adrene parly to ae. 
dept the money, withoal the approbation of the Jadge of Probate, siiperoedes the neeei- 
•ity of alcsgoi tender. 

CASE. Plaintiff commenced his action of assumpsit, against 
the defendant, demanding, in the first count of his declaration, 
three hundred dollars, for labor, done by the intestate, prior to 
the 10th day of September, 1813. 

2d Count. Quantum meruit for the same labor. 

The defendant, after pleading the general issue, gave notice, 
that he should give in evidence, on the trial of said issue, that, 
after the decease of the said Strong Dickinson, on the 12th 
day of October, 1814, the sajd Orrin, administrator, as afore^ 
said, and the said Daniel Dutcher, submitted said dispute to 
Nathan Green, Freeborn Potter, and Jacob Allen, as arbitra- 
tors, to award on or before the 15th day of October, 1814 ; that 
said arbitrators, on the 13th day of October, 1814, did award, 
that the defendant should pay to the plaintiff twenty dollars, in 
full satisfaction and discharge of the plaintiff's demand, for the 
work and labor done by the intestate for defendant. On the 
trial, the defendant produced Nathan Green, one of the arbitra-* 
tors, who testified that he, Freeborn Potter, and Jacob , Allen, 
were chosen arbitrators, by the parties, the cause was submit- 
ted to them, and the parties agreed to abide their award ; that 
said arbitrators did make their award, in writing, and published 
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it to the parties, which award was, that the defendant pay to 
the plaintiff twenty dolle^rs, due to said estate, for work and 
labor, done by said inftestatey for the defendant ; that defend- 
ant appeared satisfied with the award, and said he would pay 
said sum of money to the plaintiff, and the plaintiff said he 
would accept said sum of money, if the Judge of Probate ap- 
proved of the procedure, and not without. 

The counsel for the plaintiff requested the Court to charge 
the Jury, that by the Statute of this State, an administrator 
cduld not submit « dispute, or matter of difference, relating i(f 
the estate on which he administers; except by the consent or 
approbation of the Judge of Probate, and that an award of ar- 
bitrators, in pursuance of a submission, riot approved by the 
Judge of Probate, could not be binding on the administrator/ 
The council for the plaintiff also requested the Court to charge 
the Jury, that the testimony of Green did not prove that the 
defendant had hiniself complied with the aWard of the arbi- 
trators. 

The Judge charged the Jury, that an administrator could 
submit to arbitrators, without the consent of the Judge of Pro- 
bate, so as to bind himself; and, that the defendaht's offer to 
pay the sum of money awarded, together with the refusal of 
the plaintiff to accept the money, without the consent of the 
Judge of Probate to the procedure, superceded the necessity of 
a farthet tender. 

i Verdict fot defendant, and motion for new trial by the plain- 

tiff, founded on exceptions to the decisions df the Judge. 

By the Court. An adiriinistrator, having the absolute con- 
trol over aH personal property, and clain^s, belonging to the 

j estate, may submit any personal claim, concerning the estate, 
to atrbitrators, without the consent of the Jadge of Probate. 
The administrator may be liable for a devastavit^ in case he 

' fnakes an ioiproper subniission ; and the proceedings under 
the Statute are for the purpose of shielding him from any al- 
ledged devastavit. 

i The Statute does not confer any additional power qn the #J- 
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minislrator, to dispose of, and control the debts, &c\ of the es- 
tate, but provides a mode of settling certain disputes, concern- 
ing the estate, without litigation, and with safety to the admin* 
istrator. 
On the second point, the decision of the Judge is confirmed- 
New trial not granted. 



M. 9. 

MATTHBHS* JUDGE OF PROBATE, against PAGE k HEISSHAW. 

Jdflupn, 1818. 

AN adnuBittrator^s neglect t« render an accooat of h'n adminislratioo, according to 
the condition of his bond, is a breach for which a ertdibr uaf proiecutc. 

THIS was an action on an administrator's bond, prosecuted 
by John Leonard, a creditor* 

Case. In 1813, Nathan Hubbard, of Middlebury, in the 
Probate District of Addison, died ; the defendant. Page, took 
out letters of administration on the estate, and on the 8th day 
of September, 1813, the said Page, as principal, and H^nshaw, 
as surety, executed to the Judge of Probate, for the Pistrict of 
Addison, a bond for the faithful performance of his trust, in the 
usual form \ that said Hubbard^s estate was represented insol- 
vent, and commissioners appointed to receive the claims against 
the estate, and make return of their doings within six months 
from the 8th day of September, 1813 ; that Leonard, the pros- 
ecutor, exhibited his claim to the commissioners, which was 
allowed at ^101,35 ; that commissioners made their return to 
the Judge of Probate, of demands allowed by them on the 15lh 
November, 1814 ; that, by the order and decree of said Court 
of Probate, the said administrator was directed to render and 
settle the account of his administration, on or before the first 
Wednesday of September, 1814, and thirwaSylikewise one part 
of the condition of the bond, . The inventory was returned 
5th January, 1814. No return was made by the administrator, 
of the account of his administration, until 17th February, 1817, 
when a settlement of the administr^tor^Si account was made 
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with the Judge of Probate ; and on the 17th February, 1817, a 
decree was made, that the administrator pay, by the first of 
March, 1817, the full sums, aliovired by the commissioners, 
against the estate, without interest ; that the administrator has 
never paid any part of said demand. 

* The present suit was commenced on the 27th day of Novem- 
ber, 1816. 

The question for the decision of the Court, is, whether the 
administrator's not rendering and settling the account of his 
administration, agreeably to the order of the Judge of Probate, 
and condition of his bond, is a breach of the bond. 

For the plaintiff it was contended — That it ta necessary the 
administrator should render his account, before the Judge of 
Probate can ascertain what sum shall be paid to the creditors, 
and therefore the creditors are interested in the performta&ee 6f 
this part of the condition of the>bondr 

Contra. For defendant— A njere technical breach will not 
entitle the creditor to prosecute ^ the breach must be sisch M 
one as affects the prosecutor. 

In this case, the coinmis$ionersr did not return their doings, 
until after the time set, by the Judge of Probate, for th^ adiilin* 
istrator to render his account ; there was no breach on the first 
Wednesday of September, 1814, ?ind there could be rio breach 
by a stAsequent neglect to render an account. 

The creditor should have applied to the Jnd^ of Prabate 
for an order on the administiator to oiake return. 

By the Court. The neglect of the adminjjstratQr to render 
an account of his administration,^ is a bi^each: of bis bond, for 
which a creditor may prosecute ^ the addiinistratcir should have 
complied with the order, or prcBcored fiirdier time to settle his 
account. 

JndgmeM. That the plaintiff recover Eis debt ; aaltd the 
prosecutor bare execution^ far hrs damsrges and cdsts. 

Seymour^ for plaintiff; 

Chifman and^ Bates^ for defendantft. 
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JVb. 10. 

EXECUTORS OF QOTTAM against ADMINISTRATOR OF MOR? 

TON. CAi//enrfen, 1818. 

A Dote promuing to paj A, admioistrator of B, a sum of money, may be sued io tb^ 
.name of the eiecutors of A, after A^i death* 

ACTION of assumpsit, on a note signed by Deadat Morton, 
in his life-time, dated June 18, 1811, for 59,50, alledging that 
said Morton, in ^nd by said note, promised, for value received, 
to pay to the said Lemuel Bottam, in his life-time, the sum of 
59,50, in the month of October, then next after the date of sai4 
note, with interest. 

P/ea, non assumpsit. 

On the trial of the cause, the plaintiff ofScred in evidence, a 
note in the words and figures following : 
"^59,50. ^ Williston, June 1 9, 1 8 1 1 . 

"For value received, I promise to pay Lemuel Bottam, adr 
ministrator of the estate of David Talcott, Junior, fifty-nine 
dollars fifty cents, in the month pf October next, with interest.'^ 

The defendant objected to said note, being re^d in evidence 
to the Jury, insisting, that the action could not be maintained 
by the plaintiffs, as executors of Lemuel Bottam, but that the 
right of action is in the administrator de jbonis npuy of Pavid 
Talcott, Junior. 

The Judge over-ruled the objection, and admitted the notq 
to be read \q evidence, and a verdict was returned for (he 
plaintiffs. 

The defendant filed his exceptions to the decision of the 
Judge, and moved for a new trial. 

In support of the motion, Robinson, for defendant, contended, 
that the said note was not taken and held by Bottam, in his 
own right, but in right of the estate of Talcott, and was a chose 
belonging to said Talcott^s estate ; that on the death of Bot- 
tam the note did not go to his executors, nor have they a right 
to sue for the same, as such executors, but the same remained 
as a part of the property belonging to the estate of Talcott and 
pould be controlled by the legal representative of Talcott only. 
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/at'khough the administrator of Talcott could have collected this 
fiote, yet as it remained entire at fais death, it passed to the ad- 
ministrator de bonis tton as part of Talcott^s estate unadmin- 
istered. 

The executor of an executor or administrator, in this State, 
does not by virtue of his executorship, become executor of the 
first testator or intestate, and acquires no right, as such^ over 
their effects ; but all the property rests in the administrator de 
bonis non^ for the use of said estate of the first testator or intes- 
tate, and the said executor having no right, either in himself, or 
in his representative character, cannot maintain this action. 

If this mode of proceeding be permitted, the defendant is 
deprived of his right of pleading in off-set, any counter-clainr 
aeainst the first testator or intestate. 

It would also enable an executor to convert to the use of the 
estate of his testator all personalities left by his testator, as 
l^ell those held by him as administrator of another, as in his 
own right, and this the creditors or heirs of the first testator or 
intestate, would be obliged to look to the estate of the last tes- 
tator, and accept a small dividend, in case of insolvency, when 
if the two estates were kept distinct, they might be fully paid. 

Contra. Gddcomb^ for plaintiffs, insisted^-That Lemuel Bot- 
tam, in his life-time, could have maintained an action on this 
note, in his ownrightf without naming himself as administrator, 
or stating that the note was executed to him, as such. The 
promise was made to Atm, it did not exist at the time of the 
death of his intestate. The consideration for the note, and 
which makes the promise binding, in law, on the defendant, 
passed firom Bottam to Morton, after the death of Talcott, 

The law, in this case, will presume that Bottam, the admin- 
istrator, parted with assets in his hands, for which the note was 
given. If so, he would be personally liable for those assets, 
and consequently, would have a right to make the note, thu« 
given, his own personal demand. 

*'An executor may recover, in his own name^ money due to- 
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the teatatoF) in big life-time, and received by tbe defendant af- 
terwards," Willes* Rep. 103. 1 Term. 477. 

^^Sq, in an actiun of assuinpsit, brought on a foreign judg- 
ment, recovered by the executor, the plaintiff may declare, m 
his own rights and not as executor.^' Doug. Rep. 4. 

^^So, an executor may maintain an action, in his otun name^ 
against a sheriff, for tbe escape of a prisoner, who was in exe«- 
cutLon, on a judgment obtained by him, as executor." 2 Term. 
Rep. 12G. 

"So, where an executor pays money, which he was not oblig- 
ed to pay, and afterwards brings an action to recover it back^ 
be nxay declare in his <mn righU"^ 4 Term. Rep. 561. 
. Where the thing sued for is assets, in the hands of the exec- 
utor or administrator, before the recovery, or where the cause 
of action arises in the ea^eeutor^s own time^ and never did arise 
to the testaloTj there the executor may bring the action in his 
07071 name, or as executor. Willes' Rep AQ5. 6 Mod. 92y 181. 

Those authorities shew, beyond a doubt,. the right oi Lem- 
uel Bottam, in his life-time, to sue,, on the note in question, in 
his own name and right. 

If then, he could thus sue, it is contended, that as a necessary 
consequence, the Tight of action survives to his legal reprc' 
s^iative. 

It is a settled rule of law, that a contract may be declared 
on, according to its legal effect^ and not its literal words ; it is 
on this principle that Courts have decided wl)ere a note or 
promise is made to one, as executor or administrator, he n:eed 
not. sue as suehj nor describe the note or promise as made to 
him in that capacity, but tnay declare in his individual qharac* 
ter, as on a note or promtise made to himself, such being in fiscct 
its legal nature. If he elects to sue in his own right, the words 
''administrator of Talcott,*' may be rejected as surplusage. 
* Suppose, at! the death of Bottam, an action had been pend- 
ing on the note in his own right^ who should enter to prosecute 
the suit ? Not the administrator de henis non of Talcott \ his 
right to enter must be denied from facts apparent on the face of 
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the writ ; but there Bottam is not named as administrator of 
Talcott, nor is the note declared on, described as made to Bot^ 
tarn as administrator. The adminietrator d'e 6oni5 nan would, 
therefore, stand as a perfect stranger to the suit : The action 
tvould not die with the person l»ho commenced it, being found- 
ed on contract. Some person had the legal right to enter and 
prosecute. 

The executors of Bottavi, as his-fegal rcfffesentatives, find- 
ing the suit pending in kis own rights and on a n0te, describ*- 
ed, in the declaration, as made to him, have the right, and it is 
also their duty, to enter and prosecute the action to a final issue. 
If they could prosecute an action thus commenced by Bottam, 
there cannot be a doubt of their right to commene^ a suit on 
the note. ♦ 

"Where an executor recovers in a case, in which he need 
not name himself executor, or dies intestate, or makes his ex- 
ecutor, who will not prove thtr will, as to the first testalor^s . 
goods, hia executor or administrator (and not the ac^ministrator 
de bonis non of the first testator) shall sue execution, and woi^id 
be liable to the costs of a non-suit." 6 Mod. Rep. 181. 

The principles which governed the Court, in the above case, 
eompletely establish the right of the plaintiff to maintain the 
present action ; in that case, although the executor sued in that 
capacity, when he might have sued in his owt^ right and recor-* 
ered juc^ment, either hy scire facias or debt asKrvives to his 
executor or administrator ; and not to the admistrafor de houis 
non, his executor or administrator, in case of a non-suit, would 
have been liable for costs ; had a suit been commenced by 
Bottam as administrator, and judgment for the defendant on ac- 
tion of debt, on that judgment, after the d-eath of Bottam must 
have been brought against his executors ami not against th6 
"administrator de bonis non of Talcott. 

If an executor or administrator sue, as such, on a contrj^ct 
made to him, when the cause of action arose after the death of 
the testator, he impersonally liable for costs, in case of a norK 
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^uit, otherwise where :he sues on a contragt made in th6 life-' 
time of the testator or intestate. 

If the admioistraior release a debt diie the intestate and take 
a new note, or accepts a note, covenant or obligation for it, it is 
a devastavit ; it is then considered assets in his hands, for 
wbich he is pefrsonally liable* Com. Dig* 1 vol. 562. ^ 

Where the defendant binds himself, or promises, as adminis-' 
tralory in a case where he was under no legal obligation, as ad- 
ministrdtorj he is personally liable onhia bond or pi'omise^ f 
Term. Rep. 691. 

As has been stated before, the note in question was executed 
to Bottam in consideration of a debt due. the intestate, and 
which Bottam discharged, or goods and chattels, or money be- 
longing to the estate, which were assets in Bottam's hands, de- 
livered to Morton ; in either of those cases, agreeably to the 
authorities last cited, Bottam was personally liable for the 
amount of the note thus taken, whefSier it should be collected 
or not ; this personal liability must be accompanied with its cor- 
responding legal right of holding the note as his own personal 
demands 

But, even if he would not, at all events, be personally liable 
to the estate for the. note, he or. his e:secutors have a right ta 
elect to have it so, and to hold the note as their own property, 
which they have done in the present case. 

The decision of the Judge, at the trial, was confirmed and 
Judgment rendered on the verdict with additional costs. 



M. 11. 

WILLIAMS againtt COOK. Caledonia, iU9. 

WHGRE a cause is refeired and the defendant dl&j before any award is made, his ad- 
mioiitrator may proceed with the reference. 

THIS cause, at a former term of the Court, had been refer-^ 
red, before any proceedings were had under the rule the said 
Cook died, after his death an administrator being appointed, 
took out the rule f»nd proceeded to obtain a report of the ref- 
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6pe€3 i the plaintiff attended s^t the trial before the referees i 
the referees made a report in favor ,of the defendant. At this 
term the administrator duly entered and moved that the report 
of ,^he referee$i be accepted, and judgment rendered thereon. 
The plaintiff excepted to the report for the following rca- 
sons : . , 

1. It is not a report between the parties of record, at the 
time of making and , ensealing the same, by the referees, there 
being then no legal defendant. 

2. The administrator was not authorised to take out the said 
rule, assemble the referees, and cause the parties to be notified^ 

9* At the time of taking out spiid i^iile, and of the hearing 
before the referees, there was no legal defendant in said cause. 

Contra. It. was contended that the referees were bound ta 

■ ' > »i • ■ « ■ . • 

take nqtice of the Statute, and of the right of the administra- 
tor under it, to prosecute and defend. 

2. That the plaintiff, by appearing before the referees, con* 
sented to their proceedings, and must be bound by their report. 

By the Court. The administrator had a right to take out the 
rule and proceed with the reference. 

Let the report bo accepted, and Judgment rendered thereon.. 



ko. 12: 

FIRST CONGREGATIONAL SOCIETY IN SHAROI^ 

agaimi 
tOVBLL k PERCEVAIi ADMINISTRATORS OP E. PBRCE^AL^ 

Windiirtr, 1819. 

iCTlOtfpf coVenaoy brokto^by lenoy agunst ike idimiikthktot oT I«8iee, for nofl^ 
l^^meot of leB^aeeniiDS after the death of lessee, «nd after a commi^ion of i naohreiky 

OD^eitate^ was doted. > ^ ^ ^ ^. 

Plea in bar— That the estate was represented iosolvenf, and thit plaintiflS did riot ef; 
b'ibit their claiiii to the commissioners, without avclrrinj that defendants had no asseti, or 
that they had (11U7 administered. 

Hjsld insolBcient 

THIS was an action of covenant bjjoken. The declaratioui 
stated, that on the 11th day of July, 1811, the plaintiffs, b^ 
lease, under hand and seal of the parties, demised and to' taa^nt 
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let to the said Ebenezer Perceval, a certain lot of land, kci 
for the term of 999 years, reserving forty dollars ^annual rent ; 
that the said Ebenezer covenanted to pay the rent, and also^ 
that he, the said Ebenezer, his executors, administrators, or as- 
signs', would erect and build, on the premises, within three 
years from the date of said indenture, a good, sufficient, and 
decent barn, at his and their own proper costs and charges, and 
keep and maintain the same, during the term aforesaid, in good 
repair ; and, during the term aforesaid, keep and maintain the 
fences in good fepair. 

Breaches assigned : 

1. The non-payment of the rent which fell due on the I2thl 
(^ayof March, 1815. 

^. The not building the barn, eithef by the said Ebenezer* 
in his life-time, or by the administrators, since his death. 

3. Not keeping the fences in repair. 

Plea in bar. That aft^r the defendants werfc appointed ad- 
ministrators on Ebenezer Perceval's estate, on the 22d day of 
March, 1813, said estate was represented insolvent, andthere- 
npon commissioners were appointed to receive and examine 
the claims of (he creditcnrs to the said estate ; that said com- 
missioners gave due notice, agreeably to the order of the Judge 
of Probate, of the times and places of their meetings ; that on 
the 31st day of December, 1813, the said commissioners made 
return of their doings, with a list of clatms'presented to them y 
that the ptaintifis did not present their said alledged claims, on 
which they have brought their said action, to said commission- 
ers, witbia the time set and limited, by the said Judge of Pro- 
bate, for that purpose, as aforesaid ; and, that from and afier 
the commencement of the year, during which the rent accrued, 
which 18 claimed in and by said declaration, the said defend- 
ant^ did not occupy or in any way possess' said premises, or 
take any profit from the same, or in any way prevent the plain- 
tiffs from re-enterin| on said premises. Demurrer and Joinder^ 

Marsh and Hubbard^ for the plaintiffs, contended — 

1 • That the covenant in this case is real, and runs with the 
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^and ; the lands are assets, in the hands of the defendants, and 
pending the settlement of the estate, it was the duty of the ad- 
ministrators to perform the covenants, as muc h as to pay the 
taxes. 

2. It was an accruing claim, and could not have been proved 
before the Commissioners, the time for building the bam had 
not expired, when the intestate diedi nor were the rents, aow 
claimed, due at the time of his decease. 

3. The personal representative is bovnd by all the covenants 
of the deceased, and he can exonerate himself, paly by pleadr 
ing he has no assets ; the law keeps its eye on the property, 
whether in the hands of the admioistrator or heir ; the defend-* 
ant must plead, eidier that he has no assets, Qir plene admiois* 
travit, either that he has no property of the deceased, ^r $heyt 
|f here it has gone ;< the claim on the covenant, to pay vent, may 
|>e proved before commissioners, as to the rent due labile the 
commission is open ; after thsHt? the lesscM* may pursue the pnop^ 
erty, and all the property left by the intestate ; if the property 
remain in the hands of the administrator, he is liable ; if he has 
delivered over the property to the heirs, he is exonerated, and 
the heirs become liable. . v In this case the plea does not allege 
that the estate was, in factj insolvent, or diat defendants have 
BO assets, or that they have fiiUy administered* 

Contra* 71 Hutchinaon^ for defendants, insistedr***- 

That the Statute is pereoiptory, that all demands not exhib* 
Ited to commissioners, shall be barred. VoL 1 • p, 153* 

If otherwise, the administrators could nerer safely settle the 
estate of their intestate ; that the Judge of Probate has no 
right to allow the administrator's account, fiir paying any debt 
not on die commissioners^ list of qlalms, except debts due the 
State, taxes, and funeral charges. Vol 1, p. 153. 

Judgmemi, That the plea in bar, is insufficient, and piainl|jff 
recover hi|p daiaages and cQists. 



1 1 $ EXECUTORS AND ADMINISTRATORS. 

JVb. 13. 
BlJCUf INSTER ogi^ifU^JNGH AM AND Wl^E. Caledonia, 1819. 

'A dedaratioii in case, en the SiaivU, hy a creditor of an iotflstate, againitdefendaDtf 
^or embessliog and alicnaiioi the goods and chattels of the deceased, held bad. THa 
declaratioo should be agaio'st the defeadantSf as' execbtdrs, generally. 

DECLARATION. In a plea of the casc^Eor this, that 
* one Zenas Newell, of said Peacham, in his life-time, at said 
' Peacham, on the following dates, made and executed to th^ 
plaintiff, five propiissofy notes ; (here, the notes and the lia- 
bility of Newell arc set forth.) And now the plaintiff sayij 
that the said Zen^s, afterwards, A. D. 1813, at said Peacham, 
died intestate, seized and possessed of goo^, chattels, -and 
rights, to the value of one hundred dollars, consisting of beds, 
bedding, tables,' desks, and chairs, and other articles, which 
s^ssets and chattels, as aforesaid, «the said Catharine, wife of 
defendant, and thee widow of the said Newell, deceased, in* 
testate, as aforesaid, seized, took, and secreted, in her posses- 
sion,, and so continued to hold the said goods and chattels, be- 
longing to the estate of said Newell, deceased, as aforesaid, 
-^nd neglected to take out letters of administration, nor has any 
other person taken out letters of administration, tipon the es- 
tate of the said Zenas, and so the plaintiff, says that tl|e goods, 
and chattels, and assets, so left by the said Zenas New>eU, in- 
testate, as aforesaid, remain not administered upoti, nor has any 
administration been had upon the estate of the said Zenas 
Newell, so left, as aforesaid ; when, afterwards, in 1 816, the said 
Oliver, the defendant, intermarried with the said Catharine, 
the widow of the said Zenai ; when the said Oliver and the 
said Caprine, dofendants, together carried oS^ embezzled 
and alienated to themselves^ the said goods, chattels and assets, 
belonging to the estate of the said Zenas, deceased, as aforef 
said, described as above, to the value of one hundred dollars, 
and continue to hold the same goods and chattels, (belonging to 
the estate of said Zenas, and left by him, as aforesaid,) with- 
out administering upon the same. Whereupon, the pkintiff 
pys that the said Oliver and Catharine, by so taking, embez- 
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Idling, and alienating to themselves, the goods, chattels, and as- 
sets, belonging to the said Newell, and left by him, and not ad- 
ministered upon, as aforesaid, have become executors in their 
own wrong, and are liable to, and stand chargeable with, the 
debts of the said Newell, deceased, and so contracted by the 
said Newell, in his life-time, and then and still due to the plain- 
tiff, and specified in the said five promissory notes, as by th# 
force and provisions of a Statute law of this State, entitled, 
f'An Act for the Probate of YfiW^ an^ settlement of intestate 
estates,^' passed March 10, 1797, will appear, and being so lia« 
ble to pay the debts of the said Newell, as aforesaid, an action 
hath accrued to the plaintiff, to have and recover of the defend- 
ints, in manner aforesaid, the amount of his demands and int^- 
^3t. Yet, &c. To the damage, &c. fifty-three dollars* 

Pleas^ 1 • That Newell did not assume and promise. 

^. That Newell did not assume and propiise within six years; 

3. That action did not accrue within six years. 

4. That defendants were nerer executors. 

The Court decided— That the declaration wi(8 insufficient: 
Executor in his own wrong, must be sued as executor gener- 
ally, pur Statute does not vary the fonn of action against ex- 
ecutors in their own wrong, it only declares what acts shall 
tgi^^ them svicb, and df4^s the extent of their liability. 

See Abatement 6. 
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JVb. 1. 

« ' 

HOrr ET AL against BARBON. ITfncKttm, lfti€. ' 

« 

IN Error. Levi Hoit, sheriff's deputy, attached property, 
pp a writ, on which the plaintiff recovered a Judgment. Exe- 
cution issued and delivered to the sheriff, he demands the prop- 
erty attached, of Hoit, deputy sheriff, who offered other prop- 
,^rty to be levied on, sufficient to satisfy ttie judgment. 
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tl8 FALSE IMPRISONME^TT. 

In action brought by the sheriff against Hpit azul bis bail, th» 
above facta were traversed by plaintiff. 

The Court (below) refused to adipit evidipnce to prove the 
facts of property bein^ o&red to leyy ^ecufion upon, unless it ' 
was the same property attached. ' 

On bill of exceptionf fikd, and errot brought, this Court set 
aside the Judgment. 

3.NONTMOU9. Cakioi^ m^* 

OFFICER having in his possession, to be executed, eteeif « 
ti V, A against B, and ezecutioii, B against A, is not compelled 
to off-sett them, thoufgh requested so to do, by one of the parties « 

See Assumpsit 3. Ejectment 3. Insolvent Estate % 



FALSE IMPRISONMENT. 

I 

/fo,U 
ANONTMOUS. CaMmit, Hit. 

> 

4CTIOM of tresspass for an assadt and battery and Mse 
imprisonment. 

Defendant pleads legal process, by which the plaintiff was 
imprisoned. 

Plaintiff replies that he was free from arrest, having obtained 
the benefit of the Jail delivery act, and avers he was admitted 
to the oath. Demurver. 

Court decided— >That the replication was insu£^cient. 



Ai. 2. • 
CLOW agaimt WRIGHT. FranUin, ISIS. 

IN a case where a military officer, stationed on the lines of 
the territory, in time of war, seized, the person gf an individual 
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FAL9E IMPRISONMENT. li» 

#1)6 wa» transpordog property towards the enemy's province, 
tinder circumstancet to create a reas(»iable suspicion, that be 
#as about to transjport the same to tke enemy, and immediately 
delivered him over to his superior officer. 
The Court hcM the <^kef seising was justified. 



^ JVb. S- 

SlOUXVSJiL fifatiat THOMPSON. WMii^tA^ iSlT. 

AN action, of tresspass for false imprisonment, will not lie 
in favor of a minor, against the officer enlisting him, and com** 
Standing him in the anxiy, though the consent of the pa;reifts 
Was not given in writing* The minor, in this case^ had not 
if^eh discharged by kaiea9 c^rpm* 



« 

WHfiafB ft debtor bat faeett arreitttf •& «secttUoii, aod diadiSrged oat of eustodf, by 
iba crediwr, and tiie aatte debtor i» agaw amsted asd iioprifOiied on an alias exeeotion 
i«aed on the same judgment, hy the directions of the cceditor, tresspass for false inprit- 
onment will aot lie, for this second iifiprisonnient. 

Action for to« impriseomaDt. ne»--^astiBtatiOn undarfiiml proeisi, issaed on a 
jadffaeatf in thfi none of a tbird panaii» Itot tht proparty of defendant. Replication-. 
That defendant, as agent for plaintiff, purchased the judgment with plaintiff's property 
and for bis bene6t, and frauduktaitly coaciealed the purebase from the plaintiii; Khd caused 
the eseeutioo to be issued oa wfaieb plaintiff ii itapritoned* BepticatioD held bad on 
iemarrer. 

THIS was an action of trespass, for aa assault and bflttery 
aod &lse imprisonment. 

PUui in bar, of Sewall — That heretofore, to wit, at the Cir] 
ttiit Court of the United States, May term, 1816, L^rence 
Sallis, of the City^ Couaty, and State of New-Y6rk, and Fran- 
cis Yvonet, of Troy, ia the County of Rensellaer, in said State 
of New- York, recovered judgment against the said plaintiff 
and one Bohaa Shephard, for $l555j5A debt, and {35,37 costs i 
that on the 11th October, 1817, before the supposed tres- 
passes; complained of in plaintiff's declaration, the said judg- 
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ment then remaining in full force, the said Lawrence ^nd Fraof^ 
cis authorised the said Henry to collect, for bis own use and 
benefit, the said debt and costs, to take out execution in their, 
names, and to pursue- all legal measures for the collection of 
said debt and cost^ ; that the said Henry, biling^o e.iiipOwere.d, 
did, on the 12th day of October, .1817, cause to be issued a 
plevies Ca. Sa. (four former writs haying issued and been re^ 
turned unsatisfied) dated the day aiiid year last aforesaid, sign- 
ed, &c. and returnable within sixty days frrai date, directed to 
the Marshal, &c. that the said Henry put the ^aid wrjit into the 
bands of David Robinson, Esq. Marshal of the District of 
Vermont, whu^ on the first day of November, 1817, took and 
arrested the body of the said plaintiff, and him has kept and de- 
tained in custody, under and by virtue of said writ, of execu- 
tion, and for the cause therein specified, and for the time in said 
declaration mentioned, which is the same supposed tr^spasi^, 
which the defendant is ready to verify, &c« 

Replicaiian. That 6n the 20tfa &y of October^ 1814, the 
said Bohan Sbephard, being in execution^ at the suit of the 
said Sallis and Yxronet, and in the common jail, in St. Albans, in 
and for the County of Franklin, aforesaid, being thin adinitted 
to the liberties of said prison, upon a certain jail boqd, evLecu- 
ted in thdt behalf, by the said Bohan and the plaintiff; and me 
said Bohan having committed no escape or other breach of said 
jail bond ; afterwards on the 97th day of October, 1814, the 
said Bohan, at St. Albans, aforesaid, delivered and paid into 
the hands of the said Henry D. Sewail, a great amount of prop- 
erty, to wit, two thousand dollars, consisting <tf, &c. for the pur- 
pose of enabling die said Henry D. Sewail to purchase in, for J 
the benefit of the said Bohan and the pfaiintiff, the jfaid debt so 
due and owing to Sallis and Tvonet, ais aforesaid ; and the said 
Henry then undertook, as soon as convenient, to purchase in 
said debt, as aforesaid. And the said Bbhan, nOt having before 
committed any escape or other bre&ch dt the said jail bond,' 
afterwards at St. Albans, aforesaid, oathe S8th Octc^er, 1814, 
* with the knowledge and consent of the said Henry, and at.his 
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Request, departed from the liberties of said prUon* Aiiatbe 
plaintiff fitrtfaer replies, and 8a)*s^ that afterwards, to wit, on os 
about the 15th day of January^ m^i the ;»aid Henry, in purf 
sdance of his said undertaking, purchased in said debt froooj 
the said Saliis Ad Tvonet, for the benefit of the said Bohan and 
the plaintiff, with the estate so delivete(} tq him by the, said Bo- 
jban, for th4t purp6se,. a& afcnresaid^ And the plaintiff farther 
saith, that the said defendant caused a suif to be duly instituted 
t>efore the saiid Circdit Court on the jail bond, aforesiaid, in fat 
vor of the said Saliis and Yv6|ietf gainst the said Bohan and 
die plaintiff, at October term, 181$, ifi( which suit the judgment 
aforesaid, mentioned in the defendant^' p)ea, t^as i;ecj6veredp at 
May term, 1816, as set forth in the defendani:$^ said jpIeaJ An^ 
during the pendency of said suit, and at all times previous^ anc) 
ittitil aftei^ the. rendition of the judgment aforesaid, the said 
Henrj^ fraudulently, cdncealed from the said Bohah and th^ 
pb^intiff, all knowledge and information of the purchase of said 
debt, by the said Henry, as aforesaid, and the said Bohan and 
the plaint^ remained ignwant of tl^e purchase of said debt^ 
by the said Henry, as afori^said, linlll long after the renditiop 
of said judgment ; that the said Henry was, on the 11th and 
12tii days of October, 1817, and s,till i3 emppwered by the said 
Saliis and Yvonet, as stated in his plea aforesaid. And the 
plaintiff fd«her aaith, that the -aid Hen^, after the purchase 
of said debt, to wit, on or about the 27th day of l^ebruaryj 
1817, and before the issuing Of the pretended ex;ecution^ dated 
October 19, 1817, by the defendant in his said plea mentioned^ 
caused and procured an execution, in due form of law, to be 
issued on said judgmeot, in hvov of Sfaid Saliis and Yvonet, 
against th^ Said Bohan Shephard and the plaintiff, and after- 
trards, on the 3d day of April 1 8 1 7, the said Henry caused and 
procured said writ of execution to be put into the hands of Da^ 
vid Robinson^ Marshal^ as aforesaid, to serve and return, and 
then and there directed the said Marshal to arrest and keep the 
bodies of the said Bohan and the plaintiff thereon ; and aftei;- 
wards^ to wit, on the dd day of April, 1817, and whiJe said vaiff. 
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of execution ivas in fuH foree, the said Marshetl, in obedien€<f 
to the connttand of the said writ and the directions «f the mid 
Henry, by yirtue of said writ arrested Ae bodies of the said 
Bohait and the plaititiff, a^d them, then and there kept and de^ 
tained in custody for a long tikie^ to #i^ for the space o£ fire 
days'. And the plaintiff ferth<er saith, thart afterwaids^ to wit^ 
at St. Albans^ aforesaid, on or about the Slhof April, 1817, 
and while the said Bohab and the plaintiff so MntiAkied in cii8<* 
tody of the said iMarshal, a» aforesiaid) ihe said Henry ordered 
and directed said Marshat to release and discbarge ifae itiid 
Bohan and the plaintiff frotfi custody and imprisonmenl, under 
and by virtue of said writ of execution, upon condilkMi that 
they should pay the said Marshal hi» fees on said exeeUtioQ ^ 
and 4he Marshal aforesaid, in obedience to the said order and 
direction of the solid Henry^ ihereopon did release and dis* 
charge the plaintiff from all fether custody, imprisomneDt, and 
restraint, in that behalf, all which he is ready to veriiy,.wiwre' 
fore, &c* Demurren 

Caustt. That plaintiff '^s re^tkatton is douirfe and has tieti- 
dered distinct matters to be put in issue ; 
' 1 • The purchase of said debt as stated in the replicadMln; 

i. The attest, imprisonment, and release of the plaintiff^' as 
*ct forth in the replication* 

For defendant, in support of the general demurrer, Smifi and 
Van J^ess : 

1. It appears from the plaintiff's replication, that die tmptitf' 
onment complaned of, was under a pfoeess of execution^ reg* 
ularly issued, by a court having power to issue the same ; the 
plaintiff cannot, therefore, toaintain trespass for this injury, 
but if any action will lie, it must be case. 1 Chit* PL 1 36, 
164, 1 as, 1 86* 2 Chit. PI. 242. 5 Term Rep. 1 85. i Esp. 
R. 144. 2 Black. R, 1190. 2 Wilson 302. SDoug. t7l. 
1 B. and P. 388. ? T; R. €34. Cowp. !6. 

2. By this action Jthe plaintiff attempts to reverse the judg- 
ment df a Court having complete jurisdiction, which cannot be 
done in this colWeral way ; but must be considered good, to 
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all uitent» aud purpo$e«, until in sow way set a^ic^c^, ' 3 Term 
R* 125. 1 Stra, 481. 2^ ami P? 391, 7 T- ftt 634* X 
Cim, Pi* 188. Pbil, Rv. ?2|, *^, 

In support af cbQ spe<pial caiu^ of deiquiTer^ 

}mntp ^ C9911 JPliiS!. 3*#, 6iS* e 6, i^^dP, 76. 1 ^ur« 3?M« 
3W*.C«^, 111, 4 Chit^Pi, 33* 

Contra* Rm/ce. The replication is ap answer to the ple% 
for where a creditor has received a fuU satis^^oQ of l^iajudg'? 
Hient, and discharged the debtor out of custody on execution. 
It is false ipofprisoniiient to anrest him again on the saone judg- 
ment. 

The public ci^d^ jtq h§ giv^n i9i |b^ signa,ty[i^ o^ the cl^fk of 
^ uxmA- erf ri&4:pfdf as Hr?ll as the pQfirer of the court, will pro- 
tect the i0^ce>r% tmJ x\q\ the ;?fifr(yj whp is guilty 9f i^u ioipositiofl 
on both. 

To shew the ^pU^tton duplei^, the defendants iqus^ prove 
it to contain two sepac4t§ and wb<>Uy (iiscpnnected facts, either 
of which alone entitles the pl^ind^ to recover. Bla. R. 1022. 

The payment, and discharge, even though separately^ enti- 
tling the plaintiff to recover, are yet so connected that plaintif 
wfLf w^l a^er botb ; diey &na one eqtii^ U^Asa^ctlQi) or de- 
fence to the exe<»iti<K>[ IMul judgjinexitf 
. Qptnifi(n of the 'C^urt : 

The authorities ar& full (n point, th^t tr^sspa^s fiiW QPt lj(& 
in tibis ease, and these pleadings piesent aAtrong ^m^ for their 
application. By maint^ning this ^ctiopi the Comi woi^ldj 'm 
effect, attempt to control the p*pcesa of the Circuit Court of 
the United Sts^tes \ it would be v^ry inconsistent that this Court 
should support an action fpr false imprisonment, for confine- 
ment on an execytioi) ii^suing froi^ tfai|t Cowrt, whik that Court 
may Mfvse to relieye \k^ ^rbupcr by mU^njj^ ^sida ^ e;i^ecu- 
itna, aad niiay Men ws$»m m^ ac^i^ |^ ^n ^cfipe^ should he 
be liberated by the jailer. 

2. Aft 10 jfche §K^ «f mmn^m af 4e|e^^i 99 agpnt of 

^e plaiatifl^ and the purchase of tbe debt, as stated in the re- 

^\ - . ' 
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m FEMALE, kc. 

plication, they were m&tters of defence to the original action^ 
pr perhaps, if cUseovered after judgment, causes for setting 
aside the judgment, by process brought to the Circuit Court^ 
directly upon that judgment, and for that purpose ; but, they 
cannot be pleaded in avoidance of the judgment in this coUo' 
teral way, ^hile that judgment stands in full iforce ; the party 
and all acting under him must be justified in carrying that jadg- 
fdejit into effect. s 

Replication insufficient. 
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FEMALE. 

yOITKCi ttgftkut SAYIS. fTaifttfig/Mt, 1817.. 

^ female of eighteen years of age, is of full age, under the 
Ponstitution and Laws of ^his State, for every purpose. 

FORFEITURE. 

. . , . » . . . , . ♦ 

BULKLT ogMntt OBMS. FrankUn. 1815. 

AN action for the value of the property will not lie against 
a private citizen for seizing property attempted to be transport- 
ted contrary to law, the same having been condmntd in|be. 
District Court. 

The attempt to transport constitutes the forfeiture, ai^dinici^e* 
diately divests the property. 



JVb. 2, 

PAGE pgCMUt JOHNSON ET AL. JddUm^. 1816. 

, » ' ■••••'. 

A bond of recognizance, for the review of a cause^ is for- 
ieited when the judgmmt is against the reviewer, thou|^ the 
damages are reduced by a second judgment. 

t*his was a cause where the reviewer suffered a default* 



pRAUD, kc. m 

FRAUD. 

IN latn action of fraud, foir false affirmation, in the sale of 
property, icunce f $ nec^ss^ tp 1t»e $tated and proved. 
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FRAUDULfiMT CONVEYANCE->See PoichMer 1, 3. 
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FBE|iHO:pp COURT. 

BONDS for prosecution must be given before the waiMnt 
^sues to biing tile body before a Freehold Court* 
See Abateipent 6. 
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GUARpiAjS[<-See Al)atement 4, 19. 



H. 

HIGH BAILIFF. 

BOCK agdntt MABSB. 9mmkiglm^ ljU€, 

IN an action on a jail bond, the plaintiff declared on a Jail 
bond taken and assigned by the High Bailiff, and did not alledge 
the cause of hts ^H. B.) actintg as Sheriff. 

On a writ of error, declaration held good ; also, there waa 
no error in this, that the writ, directed to the High Bailiff, act- 
ing as Sheriff, did not state the cause of its being so dii 



HIGH%TAYS. 

Xo. I, 

SAMIBL BAiLjnr tgaitut TOfTST OF FAIBS'IBI). VmOtlifK, 1|lt. 

WHERE a minor is iojpred by the want of ropain m « road, w ti»t tb^ taiOm !■*• 
tains a loss of service, and is put to ezpensff in caring th« minor,, tht to^rn is liable to tht 
father on the Statiite. 

THIS^<vM an aetioii <m ihe ca^f-^or {bait} if heresy ky a 
certain Statute law of this State, entitled ^^An Act reducing into 
one the several Acts for laying^ out, making, repairing, an4 
clearing highways,'^ among other things ^t stands enacted : 

"That if any special damage ^hall happen to any person or 
persons, or to. Ut, her, or their ^aam m cam^gCiSi >^ peans of 
aiif imn^km^fi or »^aitt of repairs, oi^j MghMta,;, <w public 
bridge, in any tdiirn, within i,Us^ Sjtate^ ti^p^y W^W^^$ ^^^^ 
damages shall have a right to recover the i»a^i^|^ in paction 
on the case, against such town, to be prosecuted before any 
Court, proper to try the same, together with costs/'' 

And whereas, Polly Bailey,. of Fletcher, in the County of 
Franklin, a minor- daughter and servant pf the said plaintil^ on 
the ^3d day of October, A. D. 1813, in attempting to pass a 
bijgliway, through a part of said Fairfield, leading from the 
dwelllng*house of Burr Fanton, in said Fairfield, to the dweU 
ling-house of Andrew Bis^ley, in said Fairfield, on horse*back, 
by means of the . |nsufl5ciency and Want of repairs of a public 
bridge, in s£^id highway, in the town of Fa^eid, ^e said Polly 
was tbwwD &€m aaid torsa, a[i^d ^as tberi^bj gr^atl/ injipred 
amd wiouadtd^ 9miib9dme of bfr legs bro)^ .; sp thnt the said/ 
plaintiff, by means of jtb^ iomfllaeQiDj ^i^ fstHnt p£ repairs o£ 
said faridge» l«e$ tte ^ervioe of ^th^.said P<% %4h^^ace pf 
note mmA^y Md^^v^s pat u> £?^t es:p^n^ in piPOM^f^ 4>Jr th^ 
maittteaftnoe and cure of th^ ^a^d Polly, to wit^ the mm, of twq 
hundred dollars, to his damage, &c. 

This action was tried at June term, 1819, and a verdict found 
for the plaintiff* A motion in arrest was then filed for the insuf- 
ficicncy of the declaration. 
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in supyKirC of Ibc modoo^ it was cootended : 

1. That th« Statute is a. peaal one and a»ist be construed 
* lytrictly. ^ 

^* That the mining of the Statute is so clearly expressed 
lis not to admit of a construction that wiU include this case. 

Polly Bailey may have an action, and it is a loose construc- 
tion to admit of several actions for the same injury^ 

If the Court ga beyond direct and iffimediate n^uries there 
is Ho stopping-place within the circuit of possible hiss or in** 

There is no case of sueing for loss of service, eacept ia case 
ot assault and battery, or seduction, and there is no taak>gy 
between those cases and the present. 

- Ckmtrm K The Statute^ is remedial, anid mufit be constvtted 
so as to; carry into efiecl tSxt intcfitiott of the LegialatQipe* 

' 2. The injury complatiiedi of, in the declanilioii,; is wiibiA the 
letterand spirit of the Statttlte ; the words, ^^speetal dattnagj^,^* 
imsml something moi^ than disect injuries* W\mn the Slaliile 
slakes it the doty of a eown to repair paUic bridges, this aor 
tionmaybe Dndataioed at common lawvif the Slabite brdefte- 
ti^re, and oar case: is: withi» the coamon law, plaintiJOf may re- 
cover in this action brought «a the Statuie^ Sal* 913« 1 Bku 
Cookie 89, 90. 

Opinion of the Goitrt : 

!• The Stattiite, upon wihkh tfaia action is brotf^t). f» not « 
penal Statute, it only gives ^ompensattiai^ for anr injuffry, cmat' 
iBftfism^te' withihe damage sastained* 

3*. The 1^ section, taken tc^elher, evidenlly int^ttdsle^ 
embrace oditr ' damage than those suataioed directly ; the 
Worda, ^^special damage,^' to make sense, mat mean other than 
direct bochly injuries v b strict canstraction of the w0cds^ ^'teana 
and carriages,^^ would exclude the loss of a faoraeoiaa by an in- 
jury to his horse ; to make sense of the scTction taken together, 
and to carry into effect the obvious design of the law, every 
special damage must be included, which is known to the law, as 
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to aetionabh injury. The injury complainecl of, by the plaSn-. 
tiff, is a special damage, for which he has a right ot action, itiH ^ 
it must be conside^^ special damage, in this caie. 
Motion dismissed^ 



JVb. 2. 

BAIIiST agOiut FAIBFUUh FnuiUin, tail; 
U8^ of a road, by travel, will Mt make it m pttUie hii^wtf. 

THIS case was tried before Judge Doolittle,' June term, 1818'/ 
on the general iisue; 

Verdict for plaintiff. 

Exceptions as follows : 

l*he plaintiff offered to prove, by witnesses, th^t the road in 
question, had been u^edfor a public kighmtn/ for twehre Or thif ^ 
teen years previous to the time of trial. 

To this evidence the defendant objected, contending that 
plaintiff otight to shew either a record of the laying out and 
surveying of the road, or an use of the same, as a public high- 
way, for fifteen years previous to the damage complained of« 

Objection over-ruled, and witness testified, the road had been 
used for a /f^uUic highway, for twelve or thirteen years. 

He Joidge charged the Jury, that if they found the road iA 
question, had been used as a public highway, for twelve or thir- 
teen yetans, they ought to find the same to be a public highway 
within the parview of the Statute. 

On this bill of exceptions the Court determined that a mere 
use of a road, by common travel, would not make it a public 
bighway ; but, that some act of the town, by their officers re^ 
cognizing the road to 'be a pubUc highway, was necessary, as 
by describing the road in the rate*bili and warrant issued to the 
highway surveyors. 
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'AYS. ii4 

JONATHAN £MERY agairul INB( ABIT ANTS OP WASHINGTON. 

IN an actiOQ on the case, agaipfit a town, to recover daniages for ad injury, Atsaftiiied 
hy a public highway being oat U repair ii| ,i| toiTBt the plaintiff miy provie the rdad td' 
he a public higKlraf ^ by parol evidenee^ that the S^eleft diea of ibe UfWn laH <^ut mL 
opened taid hfghnray, that said road had ei^er since been used as a public higbfragf-, 
and that work had been done upon it, in the same manner as on other public highways]^ 
in said town, although there was no sunrey-bill, of said road| recorded. 

7HIS was an action on the case^ for damage done td plains, 
tiflf^s horse, by a pubUc highway teiiig diit df repair^ io ihe 
town of Washirigton. 

On the trialy the plaintiff, to make out hi^ case, dftsred to, 
prore, by parol, that in the fall of 1812, the Select meil of 
Washington laid out and opened said highway, and from: that 
time to the present, had used said road as a palilic highway^ 
and w6rk had been done on it in the same nianher as dn otlier 
highways, in said towri^ but there was n6 surincry recorded. 

l^he defehdaitts objected to parol evidence^ and contended 
this ohb/ proper eyridedce was the! record ot copy of it from th^ 
Town Cleric's Office. \ \ ■ 

Xhe evidence was adniitteai 

Verdict for plaintiff, and exceptions tdiketi td the opinion of 
the<3oarti , 

In support of the exceptions, Mar A and SkUthmsQn^ for de- 
fendants, contended : ^ . • 

That a road, laid oiit, never become^ a highway xihtil sta<« 
veyed, and the survey recorded, according td law, imleM it has 
been used as such from time inlmeaioriil, ovstt l^st fifteen 
years, which, in this State, is the ^criterion df pilldsefsionft in 
general *, it must appear from the returns of the JSel^cj^ meuf 
that they acted i^ciall^j and this c^n be 9he#n mly by the re* 
turn of their proceedings ; nothing can be iiiteoded or implied 
from the acts of a corporation, as of an individaal. A neglect 
to record, would be reason for aii applicaitipn to the County 
Court. 

They cited Golden v. Thurston, 2 Johnsbn^s Reports 424. 

R 
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Gallelin v. Gardner, 7 Do; 106. CommoDwealth v. Merrick, d 
Mass. R* 529. * 

Contra* Baylies and Smith .* 

1. The Statute says, the Select men have power to, /ay o«^ 
^nd <7pen roads; it further says, ^^every highway or road, whicb 
shall in futcrre be laid out, or oprened, shall b^ actually swroeyed 
ilnd a survey thereof, macte out, entered and recorded in the 
l^own Clerk's Office, of the town where suek fairway or road 
lies,'' &c. 

Laying outj opening, and surntying, are distinct acts ; laying 
out, and opening, are acts which can be proved by parol only j 
a survey taay be made and reco'rded, still it would not prove 
that the road liiras laid out anfd dpened by the Select men, or that 
Woric had befen done upon if, and it had for years 'been treated 
as a public Highway, by the inhabitants of the town. Whep 
the Setect men laid out and opened the road, it was a public 
road, in fact, and in Itm; although they omitted to* cause a 
survey to be riiade and recoifded, astefcrtaining the breadth, &c. 
This part of the Act whith required such survey^ is merely di^ 
rectory to the Select men, and their omission, in this, will not 
invalidate their other acts which iHfade the road a public high- 
Way. 1 ! Johnson 40S. 5 Cranch 242. 1 1 Mass. 447. 

The traveller is to loose no right, by the neglect of the Se* 
lect Bfien, and ihef af e to take no advantage of their own wrong: 
Parol evidence is the best, and only evidence in the plaintiff's 
power. 9 Masd. 312. 4 Binney 1 86. 

Opinion of the Court ; 

The official aicts of the officers,> of the town, recognizing a 
l^ad 09 si public highway, af e proper evidence to charge the 
town ti^ith datoage, sustained by a traveller, by reason of such 
highway being out of repair ; and the parol evidence was 
properly admitted. 

New trial not granted. 

Sec Evidence 3. Joinder 2. 






HUSBAlfD AND WIPE, &4U 131 

HUSBAND AND WIFE-rSee Deed. Pauper Cases 1 1 . 

. I. 

INDICTMENT. 

JVb. U 
STATE agaimi ElttERT. ITtna/^m, 1816. ' 

INDICTkENT for larceny, to jvit, stealing baiik bills, to 
fbvhich the bills are thus described : ''two five dollar bank bills 
or notes, and one two dollar bank bill or note, of the value of 
twelve dollars of the goods and chattels," &c Held bad on 
demurrer. 

The Indcitment ought to have stated the bills (qontained a 
promise to pay money, or perform spme contract or argree^ 
ment, under the Statute. 



STATE ^aintt CHILLIS. Addii^t 1918. 

INDICTMENT charged, "that the prisoner f^llowQusly 
was in bed with one Rosanna Blakp, wi{h Ofi iljiicj^ fellonioqiS) 
and lascivious intent \ ^Ife said Chillis beio^ the lawful husband 
of another woman/? 

Motion in arrest, after verdict. 

By the Court. The Indictment ought to have charged the 
illicit intent to be bf twefsn them, so that bq^b had an illiDit in- 
dention. An illicit intent in one party onljf, would con3titute a 
^Ufferent offence froflPthat charged in the Indictment. 

Judgment arrest^* 

|NFANCY-!rSee Audita Querela 2i Minor. 



m INFORMATrON, *c. 

INFORMATION^ 

9TATB against SICKLE ET AL. Benningtm, 1816. 

IN . an information, by a Staters Attorney, it is not neces- 
sary for him to state, he informs under bis bath of office. 
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INJUNCTION— See Malicious Prosecution. 

• • • 1 ■;•.■, ■■ .\ .'■-■■ <t ■'- ^ ■ ^,%. * 

INSANITY, 

HAIiE <V<iMUf BUNCAN. C^O^ontii, 1817. 

AFTER a person is regularly fouiid to be insaoe, and the 
Judge of Probate has appointed guardians who have takei^ • 
po^B^ssion of his property, and returned ^n inventory ; in en 
action against the insane person the personal property of the 
defendant, in the hands of the guardian, is not subject to at- 
tachment. 

In case the Sheriff, did on such process, attach the personal 
property, and leave it in the hands of the guardians; he wai 
lield not liable for not having collected the esrecution, issued 
lathe suit. 

See Abatement 4. Trial. 

INSPECTOR pF CUSTOMS— Seie Trespass 3. 

• • • . ' '• . ■ • •» 

INSOI.VENT ESTATE. 

4. ♦*•'#* '• • ft 

PABMELEB against WOOBBSIDGE.* Addimi, ISiS. 

, * • ^ ' . 

THE rejection of a claim, by commissioners, «on the estate 
of a deceased person, is no bar to an action agai*rst the sur* 
vivor. 



INTEREST, 183 

j . . 

AII^MfmiT^iTOl^ of 6MITH against «[0LSrE8. tuihfid, 1816. 

. THE defenclan^ lyUs qonstabfej and attached the property 
of orie Allis, at the suit of the plaintiff. 

Judgment was rendered against Allis/and execution issued, 
April 4, '1815^ an|} put into the hands of the officer, (Holmes) 
May 2V Allis d|ed April 16, and his estate was represented' 
insolvent Hay 7^ * • ' ■ ' 

Jn an action, against the oflScer, for not levying and collect-^ 
ing the execution, he was held not liable, on the ground that 
the property of the person deceased, 13 not liable to be taken 
on execution, where the estate was represented insolvent. 

Representing insolvent has relation back to the time of the 
death. . . , 

See Commissioners.^ Executors and Administrators 12. Pleas 
^nd Pleadings 10. 

^^^^^^ 

INTEREI^t. 

SOUOHTON Al^D LUTWICK dgatntt HAGAB. Adduon, 1820. 

THIS was an action for goods sold and delivered. 

Judgment for plaintiffs, by consent, and a question submitted 
to the Court, on the assessment of damages, whether the plain-* 
tiffs are entitled to interest. 

The. facts were, that the plaintiff, at the time of their deal 
with defendant, - resided in London, and the defendant in Mon- 
treal ; the plaintiffs' account consisted of several items of goods, 
furnished at different times, and a number of items of credit. 
It did not appear, frym the plaintiffs* bill, that any time of pay- 
ment was stipulated, or any agreement for interest ; no demand 
of payment had been made. 

Seymour^ for defendant, insisted. That interest ought not t6 
be allowed, because it is not the i?mtom^ in the Province of 
Lower Canada, to pay interest in sudi a case, nor do the lim$ 
of the Province, in such case, compel the payment of intereet, 
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and such is also the law in England. Cited, Haverland v^ 
BowBrbank, I Camp. 50* Crakford v* Winter, 1 C^aipp* S$% 
Beraks v. Fuller, and notes, 2 Camp* 426, 430. 

CwUra^ Chipmanj for plaintiff: 7hat there is no point of 
law^ more unsettled, ip England, than this ; that in this caie, 
the credit was given for six months, and that ip tbi^ whole mer- 
cantile wqrld, it if as always customary to cast interest after the 
time of payment, and even before, when the debtor was mak> 
ing interest of the paoney^ 

By the Court* I^et interesj^ be cast from the service of the 
writ ; it does not appear that there was any demand of pay- 
ment before that time. 



INVENTOR¥-<-See Executors and Administrators 6« 



JAIL POND-^See Baril Bond. 

JAILS AND JAILERS— See Poor Debtor J. 

JOINDER- 

•ATo. It 

FLOWBRS, EXECUTOR, agamti KENT. Bennington, i9Vh 

* AN Executor may join in the same declaration, a count fov 
money had and received, to the use of the testator ^ and a coun| 
for money bad and received, to his use, as executor. 



Jfo. 2* 

' PfiCXBAM aefimit BURLINGTON AND COLCHBSTBR. 

Jdduan, 1818. 

^PHIS was an action brought against defendants jointly^ t^ 
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ft€oyet dtoiages^ sustained by reason of the insufficiency of a 
bridge, betmeen the two towns* 

After verdict for plaintiff/ the counsel for defendants^ moved 
to arrest the Judgment, for insufficiency of the declaration* 

The Court decided ; 

Thaj the action was properly brought against the two towttsr 
jointly^ arid dismissed the motion. 

JUDGMENT. 

]fc^AI>LY BARLOW agaimi fiOWNE AND WALEEIL 

,dN Ihe ^oesticMi, wiietli«r the omisuoa of the 'word **irhoIe,** in the certificate 9i 8 
idepogitioQ is fatal, Court equaUf divided. ; ' 

Fiflceeo years' anioterrupted possession of a lot of laody claims title — ^vesti the titl^ 
f h the possessor, and enables him to maintain ejedtment. 

dl, in ejectment for a lot of land, recorers against B ; C had, hefore the suit, been in 
possession of the land in question, and deeded to B, bat the deed was not reeorded't aff« 
ter the judgment A, v. B, D purchases of C, having do knowledge of any conveyance 
from C to B ; held D is not concluded by the judgment i. v. B. 

EJECTMENT for lots No. 99, 100, and 143, in the town of 
Geoi*gia. Writ dated 15th, and served the 17th August, IB 14. 

On the trial, at June term, 1818, the following exceptions 
iirere taken : 
■ Plaintiff claims, by possession, and offered a deed from Allis, 
unoriginal proprietor, to Samuel Wells, dated 1789. Wells 
iSoid to Coon, who lirent into possession. 

Plaintiff offered parol evidence, tending to shew, that those 
under whom he claimed, had been in possession, since the year 
1793, through several occupants, to Joel Woodruff, who went 
into possession about the year tSOO, and who deeded to plain« 
tiff in 1813. Among other parts of the evidence, plaintiff, 
offered the deposition of J. Mitchell, who testified that he had 
been in possession. 

Defendant objected to the reading of the deposition^ because. 
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in the magistrate's certificate of tHe oath, the word "whole" 
\vas omitted* 

The Oourt over-ruled the objection, and adnoiitted the depo- 
sition. 

The defendant oflfered in evidence, a record of a judgment^ 
by default, in ejectment, in the Circuit (Court, Robert Bbwnc!; 
(one of the present defendants) against Samuel Wells anid N* 
Mansfield, for the same land, October 9, 1811 ; and, to connect 
this with the case, offered evidence tending to shew, that, while 
Woodruff was in possession, he niade a d^ed to Samuel Wellsj 
of the lands in question, (though it was not prodticed br ever 
recorded) previous to the deed iGroai Woodruff to plaintiff, 
which evidence was admitted* 

The, Judge charged the Jury, that if they found that the 
plaintiff, and those under whod he claimed^ had been in the 
uninterrupted possession of the land, claiming title for 15 yeari^i 
such pdssessiorf would vest the title in the plaiotiffi and sup- 
port his action of ejectment* 

The Judge larther charged the Jury^that if they found that 
Woodruff did make a deed, of the lands in question, to Wells, 
(the same never having been recorded) it would nm affect the 
tight of the pHtintiffy unless he hakl notice thereof j preVioua to 
his receiving the deed fromi Woodruff; 

Verdict for plaintiff^ aild motion for new trial, founded oH 
Jeixceptions to the opinions anid charge of the Judge. ' 

The Court decided against the motion ; the decisions of the- 
Judge were affirmed, except as to the admission of the depo- 
sition of Mitchell ; on this point the Court was equally divided* 
Judge Doolittle being of opinion the deposition was properly 
admitted, and Judge Brayton being of dpinioti the omissioB o| 
. the word *^whole," in<the certificate of the oath, was:fetal,' aad 
that the deposition ought to have been excluded. 

Motion dismiissed^ aind new trial not granted.' 
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Ab. 2. 

tAPPAN AND SBWALIi ag4ih$i BAYtD R. MUTTINCl. 

Franklin, 1820. 

^ an action of ejectment, wh^f« tUe plalntiffi!' title is the \ery of an ezecntioQ against . 
tlie defendant's grantors, the defendant cannot avoid the' jadgment against his grantors 
hy shewing that the original writ, in the suit against theiii; was not ierred on all jthe d«- 
leadants. 

2. The plaintiffii; in soch ease, in order to be entitled to contend that the oonvesraaee 
feem the grantors was fraadalent, as against creditors, is permitted, to shew a negoUable 
note executed bj them to him, although the note had been endorsed in fullf to a third 
person, and the endorsement stricken out. 

THIS was an action of ejA:tment, foi* a tract of land in the 
town of Berkshire^ described by nietes and bounds, containing 
twelve acres; 

Plaitltiflk shewed the record of a judgment, in their favor, 
against Solooion Emmons, Horatio Emmons, and Adonijab 
Emmons, recovercfd at the August term of Franklin County 
Court, A. D. 1810, by which it appeared that they attached 
all the lands in Berkshire, (public lands excepted) in that suit^ 
as the property of the said Sdlomon, Horatio, and Adonijah, 
on the 8th day of August, 1810. They then shewed the land 
in question^ leVied tipon and set ofi" 6n ad execution, issued on 
this judgment, within five months afte^ the rendition of the 
judgment. They then shewed a deed, frdm one Nathaniel C 
Johnsoii, to the said Horatio and Adonijah Emmons, executed 
previous to April, 1810, a deed from. H. & A. Emmbns to tl^an- 
iel Smith, in April, 1810, from Daniel Smith to James Churchill^ 
' in 1812, and from Churchill to defendant, in 1814. 

On the trial, the plaintins contended, that the deed from Ho?' 
ratio andAdbnijah Emmons to Daniel Smith, in April, 1810^ 
was fraudulent, as against the plaintiffs, (creditors of the said 
Horatio and Adonijah) and therefore, void. 

I'he following objections were taken by the defendant : 

1. It appeared, by the original files, in the aforesaid sUit^of 
Tappan and Sewall, against the daid Solomon, Horatio, anij 
Adonijah Etnmons, that the suit was instituted against them a$ 
itji^ partners in trade^ under the firm q£ Solbixioa Emmons and 

B 
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Sons, by writ of attaehment, dated August 4, A. D. 1810, t^- 
turnable to Franklin County Court, at the August term of said 
Court, 1810, in which writ the said Horatio was described as 
being of Berkshire, aforesaid, and the said Solomon and Ado^- 
nijah as of Clarendon, in the County of Rutland. On the ori- 
ginal writ was rendered the following return, to wit : 

"JVflnWm, ss* August 8, 1810. 

"Then, by virtue of this writ, I attached all the lands (pub- 
lic lands excepted) in the township of Berkshire, with the ap- 
purtenances, &€• and on the samedBth day of August, aforesaid, 
t left a true and attested copy of this writ, with this return and 
a list of property thereon attached, thereon endorsed, at the 
dw^Uing-hbuse of the within named Horatio Emmons, in said 
town oi Berkshire ; and, on the same day and year aforesaid, 
1 left a like true and attested copy of this writj with this re- 
turn and a list of property hereon attached, thereon endorsed^ 
in the office of the Town Clerk, in the town of Berkshire. 
"Attest, . S. BOWDISH, S. Z>.*' 

^^Ctarendah^ August 15, 1810» 

"Then, by the hand of Ozias Fuller, I left ttvo true and at- 
tested copies of this writ, with my refurn and list of pii'operty 
hereon attached, thereon endorsed, to wit^ at the last and usual 
place of abode of the within named Solomon Emmons, in Clar- 
endon, on a table ; and the other, at the last and usual place of 
abode of the within named Adonijab Emmons, in Clar^ndon^ 
on a table. 

"S. BOWDISH, S. W' 

It did not appear, by the record, aforesaid, that any notice, 
to the said Adonijah and Solomon, or either of them, was prov- 
ed in the said County Court. And it did appear that the plain- 
tiffs took judgment against the said Solomon, Horatio^ and Ad- 
onijah, by default, at the August term of said Court, 1810, and 
the record certifies "that thet defendants did not appear m 
Court." Whereupon the dafiendant objected to the admission 
of the record, aforesaid, because it does not shew any notice 
of th^ suit to Solomon and Adonijah Emmons, as the certificate 
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of an officer in Franklin County, cannot prove an act, done by 
another, person^ in Rutland County. 

The plaintiffs then offered to shew the docket of said County 
Court, for August term, 1810, by which it appeared, that the 
initial letters of the names of Aldis afid Gadcomb were set to 
the cause Tappan and Sewall against Sotomoti Enmfofis and 
Sons, against the names of defendandants. 

To this, the defendants phjected, on the ground that it wat^ 
offered to contradict the record, but the objection was over- 
ruled, and the docket shewn. Whereupon the Judge a^lmittdd 
the record aforesaid, to shew a good and valid judgment against 
the said Solomon, Horatio, and Adonij^ Emmons, 

2. The plaintiffs having requested^me defendants to shew 
a bona fide debt against the said S., H* & A. Emmons, for the 
recovery of which, their suit, aforesaid, was brought ; they of- 
fered the notes,* described in the Wdrit against Emmons, and it 
appearing they had been endorsed in the usual form; by a full 
emlorsement^ by tike ptointiffs, to one Charles 6. Lester, (which 
efidorsenenty however, wa» at tl^s time de&ced and drawn over 
with a pen ;) the defendant objected ^to said notes for the pur- 
pose of proving a bona fide debt due to the plaintiffs, in April, 
1810, or at the commencement of sgtid suit, in August, 1810. 

The Judge over-ruled the objection, and admitted the notes 
for the purpose, aforesaid* 

Verdict for plaintiff. 

Motioh for new trial, founded Ofi exceptions to the ppimon 
of the Judge* 

Jtidgtiient of the Court : 

On the first point, the Judgment of the. County Court cannot 
be impeached in this collateral way \ the Judgnient must be 
considered valid, until set aside by proceedings, brought di- 
jpectly on the Judgment, and for that purpose. On the second 
point, the decision of the Judge is confirmed. 

New trial not granted* 

* The B«Cfef Ij^tits a*M 1mA)M 4hi.4Bt# fmoL jBllWM t»Mftt» 8»<;ifirft tt(f Mle 
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14i) JURISDICTION. 

P^ASLEE fkgavMi 6TANIFORD. Chittenden, 1816. 

• A Judgment against the ot^cev attaching property, in an ac* 
tion brought against him, by a third person, claiming the prop* 
erty, is not conclusive, upon ^e attaching creditor, unless the 
creditor had noticeXf the suit against the officer, so that be 
might have defended. 

See Error 1, S. False Imprisonment 4« Plea^ and Plead: 
ings !• Audita Querela 4. 

JURISDICTION. 

.1 . ' 

JVb. 1. 

TRBASURER OF VERMONT against FRENCH ET AL. 

Cmendm, 1815. 

A declaration, upon a recognizance, entered into before the 
Supreme Court, in a cause where the Court have appellate ju- 
risdiction onlyj on demurrer, was held good, though the decla^ 
ration did not state the cause, came into this Cou^^t by appeal. 

JVb. 2, 

STATE TREASURER against DANFORTH BT AL« 

BemUngtmit 1816. 

IN iin action upon a recognizance, taken before a Justice 
Peace, upon a complaint for a riot and an assault and battery, 
and inade returnable to the Supreme Court. The Court decid- 
ed t)ie recognizance void, for that the Court had no original 
jurisdiction of assault and battery^ 



^0. 3. 
STATERS TRBAOTRER againtt FRENCQ ET AL. f^l^iUenden, ISiS.. 

SUPREME Court having original Jiiri8dic.tioA of Jndictmnf 
HF If^ormaiioni for assault and battery. 
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Ab. 4. 
BRUSH AND HATHAWAY agairut TORRT. Franklin, 1819. 

. llf an action of debt, on jadgmeot, br4Mig,ht heioTt a JoBtice, hit joriidiction mmit B« 
aioertained, l^ the amoont doe on the judgment, as appean by the reoord and praeeed^ 
|ng8, under the jnd^ent, 

£RROR brought to reyer&e a Judgment of Franklin County 
Court, rendered November term, 1819. 

"The plaintiff below, (Torrey) brought bis action before a 
Justice Peace, on a confession note, for sixty dollars, stating 
that the sum of fifty-three dollars was allowed by the plaintiff, 
and agreed to be endorsed on said Judgment. 

Plea — That the Justice had no jurisdiction. 

Plea over-ruled by the County Court. 

By the Court. The jurisdiction of the Justice must be de- 
termined by the amountdue on the judgment, as appears on 
the record and proceedin|;s under the judgment : Any payment, 
the evidence of which is extrinsic, cannot be taken into con- 
sideration, in determining the jurisdi|[:tion. In this case the 
declaration shews only that the sum of fifty-three dollars was 
agreed to be endorsed, and the jurisdiction of the Justice de- 
pended, not upon the amount due, as appeared on the record, 
but upon the existence of facts, the evidence of which was ex- 
tjraneous. 

Judgment — There is error, and that Justice had no jurisdic- 
tion ^ 



Ab. 5. 

HARRIS qui iem again$t BOLLOCK. WitMum, iZii. 

COUNTT Court hai joritdietion of action of Mf , en ikeStahiie^ uttfi^ o¥«f lei^- 
9B dollsn. 

THIS was an action of debt, brought to the County Court, 
by the plaintiff, as a common informer, to recqver the sum of 
^hirty-seven dollars and fifty cents, forfeited, by the defendanl^- 
ia consequence of an offence against the Statute of usury. 

P/eo-^To the jurisdiction of the County Courl. 
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For defendant, J. Phelps contended — That the Statute of 
181 1| fully empowers Justices of the Peace, to try all cases of 
a civil nature, (except slander, &c. where the debt, &c. does 
not exceed fifty-three dollars ; the County Court have not cou" 
current jurisdiction, and this case is a civil action. 3 Black. 
Com. 161. 

But, if the action should be considered of a criminal nature, 
in which the State is a party, the Suprem4 Court has exclusive 
jurisdiction. 

Cimtra. J. Elliot contended — That this is not a cvoil action, 
within the meaning of the ^'Act empowering Justices of the 
Peace to hear, try, and determine all pleas and actions of a, 
civil nature, (with certain exceptions) where the debt or other 
matter, in demand, does not exceed the sum of fifty-three dol- 
lars ;^^ but, that it is an action of a criminal nature, an action 
lor an offence against a penal Statute, a suit for a crime or mis- 
demeanor, and described as such, in an Act entitled ^'An Act 
for the limitations of sust on penal Statutes, criminal proseca. 
tions, and actions at law i^ and, that the County Court have 
cognizance of all criminal matters, of every name or nature, 
except such as are made cognizable ofdy in the Supreme Court 
or before Justices of the Peace ; and, that this is not an action 
wherelar the State is a party, because the State cannot become 
non-suit in the action. 

By the Court. The Act defining the powers of Jutices of 
the Peace, limits their jurisdiction to the sum of seven dollars, 
*n all cases where a penalty or forfeiture is incurred, by any 
act of a criminal nature, or which is denominated, by the law, 
an offence. Usury, by the Statute, relating to interest, is c«- 
pressly called an offence. The County Court have jurisdiction 
ia qui tarn prosecutions for this offence, where the penalty for- 
feited IS above the sum of seven dollars. 

Judgfnent — Writ do not abate, and defendant answer over. 
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JVb, 6. 
ISTATE against IRA SMITH. ChitleAdeh, 1819. 
SUPREME Court have jurisdiction of TUeft under seven dollars. 

THIS was an indictment for stealing two sheep, of the valticf 
bf ten dollars, as alledged in the indictment. 

P/ea— To the jurisdiction, 

'That, by the laws of this State, all Justices of the Peace, 
within their respective Counties, are authorized to hear, try, 
and determine all complaints for larceny, where the property 
tak^n does not surmount the sum of seven dollars ^ aiid, that 
the value of Ihe property, mentioned in the indictment, does 
not eiceed the sum of seven dollars. Demurrer. 

In support of the demurrer, Foltet, State's attorney, contend- 
led — That the Supreme Court hais jurisdiction^ over the? crittte 
of theft, whether the value of the property be over or under 
the sum of seven dollars. Stat. 1 vol. p. 353, 56, 352, 169^» 

Contra. Van Ness and Robinson : 

1 . The value of the property is material, and the defendant 
is not concluded by the averment in the indictitneht, but has a 
right to put it directly in issue. 

2. Justices of the Peace have exclusive jurisdiction where 
the value of the property does not exceed seven dollars ; it is 
not ipaterial whether the Suprieine Court hav€ common law ju- 
risdiction or not 4 it is sufficient that the Legislature has given 
another Court jurisdiction in this case ; the difference of pun- 
ishment in case of a conviction in the Supreme Court or before 
a Justice of the Peace, is conclusive that the Supreme Court 
has not concurrent jurisdiction. 

By the Coiirt. The jurisdiction of the Supreme Court, in 
criminal cas<»s, is to be ascertained by a construction of the 
Judiciary Act taken together. The first section creates the 
County Courts, and defines their jurisdiction ; the first thing 
to be noticed, is the different language (as it respects the Su* 
preme Court) used iri criminal and in civil cases. In crimmal 
cases the County Courts "shall have cognizance of all criminal 
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matters,^' &c. la civil cases '^shall have original jurisdiction, 
exclusive of the Supreme Court/' The Legislature has simply 
given jurisdiction in certain criminal matters ; but, in civil 
cases, has ea;j)re55/^ given jurisdiction exclusive of the Supreme 
Court. The words giving jurisdiction to the County Court in 
criminal matters, contemplate a concurrent jlirisdiction in the 
Supreme Court ; "shall have cognizance of all criminal mat« 
ters, of every name or nature, (except such as are made cog-' . 
nizable only in the Supreme Court ;)''^ the Statute expressly 
giving jurisdiction to the Supreme Court, has made it exclu* 
^ive in the cases specified in the Act ; ' if the Supreme Court 
have no jurisdiction, but in cases specified in the Act, and of 
course exclusive, the word "only" was useless, it would be suf- 
ficient to say "except such as are made cognizable in the Su- 
preme Court ;'' but, if the Supreme Court has other jurisdic- 
tion than exclusive, the word "only" becomes important, its 
omission would deprive the County Court of jurisdiction in alt 
cases cognizable in the Supreme Court ; the Act evidently^on- 
templates that criminal matters are cognizable in the Supreme 
Court, other than those cognizable only in that Court, of suck ' 
cases the County Court may take cognizance. In civil cases 
the expression is "(except such as are cognizable solely before ' 
the Supreme Court,)" but care has been taken expressly to give 
the County Court exclusive jurisdiction. 

Section 6th constitutes the Supreme Court, and in defining 
its jurisdiction, evidently expresses what is intended to be its 
exclusive original jurisdiction only. Jurisdiction of the sub- 
ject matter of a criminal nature, in all cases cognizable by the 
County Court, had been given expressly, by way of appeal^^ in 
section second. 

Tbe Constitution, section 4th, had made the Judges of the 
Supreme Court general conservators of the peace, through()ut 
the State, so that the powers of the Court are not extended to 
^ny new subject matter^ by taking original cognizance. The 
Judiciary Act recognizes in the first sectiqia, other juHsdictioii 
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than exelusive, or that which is expressly given by Statute^ 
and proceeds to curtail the Supreme Judicial powers of the 
Court, by expressly giving original jurisdiction to the County 
Court in dvil matters exclxAsively of the Supreme Court of Ju- 
dicature ; original jurisdiction is no where expressly given to 
the Supreme Court, of any civil cas.e, except where the State 
is a party ; this express provision in favor of the County Court 
would have been needless, if the Supreme.Court had no vnher-. 
fM original jurisdiction — the conclusion is that the Supreixte 
Court has inherent, and incidental to its existence, original ju- 
risdiction of every criminal matter, except in cases where the 
jurisdiction is taken away by Statute. 

This construction of the Judiciary Act is supported by vari- 
ous StaMeSf which recognize a concurrent and general juris- 
diction of criminal cases in the Supreme Court. 

The first section of the Act for the punishment of inferior 
crimes, recognizes the same jurisdiction, in case of theft, in Su- 
preme, as in County Court. 

.The Act relating to fines j &c, 2 vol. p. 65, sec. 2, provides 
that in cases originally commenced in the Supreme Court, the 
fine or penalty shall be. paid into the Treasury of the State — if 
the Supreme Court had no jurisdiction, except in cases ex- 
pressly given by Statute, the Court could not take cognizance 
of a breach of a penal law, except where the fine or penalty 
is ,e:^pre$sly payable to the State Treasury ; this section then« 
was useless, but . this section provides that the penal^. shall be 
paid into the State's Treasury by reason of the prosecution 
being. originally comoienced in the Supreme Court, it contem- 
plates a class of cases that may be prosecuted in either Court, 
County or Supreme, and a concurrent jurisdiction i^ those 
Courts. 

Judgment — Plea insufficient.. 

T 



146 JURISDICTION- 

JVb.7. 
UNITED STATfiS against JACOB VAVi EX AL. Roland, 18£(l. 

TH£ Uoited States can maintaio ao action of debt, upon cotUracl^ io the Courts of 
tbft State.' 

THIS was an action of debt, on bond given to secure the 
payment of internal duties. 

P/ca— To the jurisdisdiction of the County Court, where Ae 
suit was commenced. Demurrer. '^ 

For the defendant, it was contended, that the Cdunty Courts 
of the State of Vermont, have no jurisdiction in such cases 
as this, for that the Act of Congress^ giving them jurisdiction 
is unconstitutional and void. 

All causes, arising from the existence of the United States 
as a government, must be exclusively under the jurisdiction of 
the United Staters Courts. The debts due to the United States 
are of this nature and the State Courts cannot have concurrent 
jurisdiction. 

By the Constitution of the United States, a Court of the 
United States can be erected by the Legislature of the gen- 
eral government, but the Judges can be appointed imly by ' 
the President and Senate ; by this Act the power of appointing 
Judges, who have jurisdiction in certain causes of the United " 
States, is given to the Legislature of this State ; this is an eva- 
sion of the Constitution : if Congress can give jurisdiction to 
the State Courts in one case, they can in all. Congress. are* 
bound to erect Courts for the administration of Justice, to be 
filled by the President and Senate, and cannot erect Slate Courts^ 
into United States* Courts. The^ officers of this State are not 
accountable to, and the Judges of the State Courts cannot be 
impeached by, the United States. 

In case of a Jury trial, what oath is to be administered ? fiy 
our oath the Jury are to decide according to the laws of >bis 
State ; but, in this case, they ought to decide according 16 the 
laws of the United States. Cited, Constitution of the United 
States, Article 3, Section 1 and 3. 1 Statute 1 7. Mentioned, 
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a case before the Supreme Court of Maryland, published in 
Jliles' Register, of April, 1817. 1 Wheaton's Rep. 334, 381. 

Contra. This is an action of deht^ and the Cfourt having ju- 
risdiction over the subject mattier, are to consider the United 
States as a person, in law, who can maintain this action. 

The object of the Judicial power of the United States, ih 
civil cases, is to take cognizance of such cases, where, by rea- 
son of the independent sovereignty of the States, no remedy 
could be applied, as between citizens of different States ; giv- 
ing jurisdiction to the Courts of thie United States, does not 
take away the power possessed by other Courts. The State 
Courts have conqurrent jurisdiction, in all cases where they 
had jurisdiction before the establishment of the Constitution 
of the United States, unless taken away by the Constitution 
of this or the United States ; in all cases, for the recovery of 
the debts, the State Courts would have had jurisdiction had 
no United States been erected ; the ordinary jurisdiction of 
the State Courts extend to this case \ that jurisdiction is not 
ttken away by the Constitution of the United States ; Con- 
gress, by the Act of BfarcK 3, 1815, by repealing so much of 
the Act of September 24, 1784, as relates to this case, gave the 
State Courts a right to take cognizance of the same, and the 
United States may have their election in which Court to bring 
their action ; suits of this nature have been frequently brought 
in the State Courts, and in the same instances removed into 
the Supreme Court of the United States, and this objection 
never made. 

There is difficulty in the trial, as the Constitution and laws 
of the United States are laws pf this State, ai^d our Courts are ^ 
bound to take cognizance of the same« 

By the Court. All the cases from our sister States, wl^ere 
the Courts have decided they have no jurisdiction, are actions 
brought to enforce the pmal laws of the United States— no 
Court has refused the aid of the laws of the State, in ,collect- 
ing a debt due to the United States, founded merely pn cantrc^cU 



148 JURISDICTION. 

in such a case the objections to enforieing a penal law of a dif- 
ferent government do not exist. 

Judgmmt — That the Court have jurisdiction. 

Pierpontj for plaintiff. 

Ijangdanj for defendants. 



M. 8. 

TBEASUBER OF WINDSOR COUNTY agftkitt JONES BT AU 

IFtiuiior, 1S16* 

AN action qui tam, to recover a penalty under the Statute 
against issuing private bills of credit; ma]^ be brought in a 
County, other than where |be biUs issued. 



Ab. 9. 

BARKER agaiftit WILL ARD. WintUor, ISiS. 

IN an tctidD oa ih« caife, by 1»i)»lQ z Jail Inni agiiopt a t1iird,perfOii, foribrciog 
tlie principal oat of the liviitf, Ibe juriidiction it to be aioertwQ^d by ibe amount dmk 
on the face of the lnond, and ifnot hj the anoont of penalty. 

DECLARATION— In a plea of the. cas^, for that the said 
Ilobert, at Woodatqck, afpresai^, on the 1 7th day of August, 
J 81 6, became baiV*P ?^ ^^^} bond, to ^he keeper of the J[ail, in 
said County, in the penalty of $^0^ for the adipission of one 
John Marsh, to the liberties of the yard, who was imprisonedi 
oq an execu^ipn in favor of Mower and Ward, for the si^m of 
^31,77, in the whole, dated August 10, 1816, signed by Ben* 

Jamjji S^a^, Jtistice Peace ; the said John Marsh being com* 
mitted to said prison, as aloresaid, and admitted to the Jiber-^ 

* ties of said prison, ^e said Willard^ the defei)dant« on tlie 27th 
day of August, Jast aforesaid, then and there, yirell knowing 
the said John Marsh to be a prisoner within the liberties of 
the Jail-yard, aforesaid, did wilfully and maliciously force the 
said Marsh out and over the bounds of said lil^erties and out 
pf the yard of said Jail, in which the said John was imprison-, 
ed, as ftforesaid, ij^herefore, and by reason of all which 6a|el 
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jpremises the peaalty of said boiid baeame abftdirte, and the 
said Robert liable to respond the same to the said sheriff, ivhere- 
fore the said Robert says, that the said Willard, by reason of 
the premises aforesaid, became liable to him, the said Robert^ 
to pay him the amount of the penalty of said bond, and all 
damages and copts by said Robert expended, in and about the 
same ; to the damage of plaintiff, one hundred dollars. 

Plea — That the cause of action is within the jurisdiction of 
a Justice of the Peace, and not within the jurisdiction of the 
County Court* 

By the Court. There would not be, in this case, any recov- 
ery of a penalty, to be chancered in equity, but the recovery 
must be of damages, • actually sustained by the plaintiff— the 
declaration furnishes a specific rule of damages, by which the 
plaintiff is limited. It does not appear, by the declaration, 
that the damages could j^ssibly exceed the jurisdiction of a 
Justice. 

/ti%n»m/— That County Court has not jurisdictiob; 

<|UROR— See New Trial 8, 11, 13. 

L. 

LANDLORD AND TENANT. 

JVb. 1. 

A landlord is not concluded by a Judgment, in Ejectment, 
^against his tenant, by parol lease, he must be joined in the $uii 
ti> be concluded by the Judgmeni. 

See Brush v. Cook, Tit. Evidence No. 1 7. 
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ISfr, LANDLORD >mO TENANT. 

lif an action of fjectment, for non payment oFredt, the tenant eanntot give id ^i- 
dciiM^ tlAt tHe-^bitttilr dttiv^ «o title tp tb« land In qaertioo, fitom kit {fantor, or 
U^t laid grtatOTi bfviog the title had parted with the tame before deeding to the 
plaintiff. 

ERROR brought to reverse a judgment of Franklin County 
Court, November term, A. D. 1819. 

The original action was, an action of ejectment, brought by 
lessor against assignee of lessee, for the non-payment of rent* 

Plea — ^Not guilty. 

On the trial the defendant acknowledged that he had not 
paid the rent due on said land, and offered to give in evidence 
that one Silas tiathaway formerly owned said land, and that 
he gave a durable lease o^ aaid land, reserving annual rent on 
the sam^, to one Russell Emery, and afterwards Samuel Hitch- 
cock and Abel AUis levied an execution on said land, in their 
favor, against said Silas, and that the time of redemption of 
said Silas had expired, and the interest of said Silas' passed 
into the said Hitchcock and AUis, and after all the title had 
passed out ot said Silas, he deeded, to the plaintiff, said latid \ 
and that said Hitchcock and AUis gave said Russell Emery 
legal notice to pay said rent to them ; and afterwards the 
plaintiff got possession of the le&se given by said Silas to said 
Emery, and after the same was recorded, and that he gave up 
said lease and gave a lease iq his own name, to the said Em-< 
ery, and the said Emery afterwards deeded said land todefend- 
s^ut, and the defendant was legally notified by those legally 
luolding under the said Hitchcock and AUis, to pay rent to them,, 
anil that defendant came into Court to know to whom lie should 
pay said rent, whi«h evidence was rejected by the Court. 

Bill of exceptions, filed by defendant, and this writ of error 
founded thereon — error assigned, was the rejection of the evir 
dence aforesaid. 

By the Court. There is no error, the evidence was prap^ 
eriy excluded ; the tenant could not set up a defence adverse 



to the title of his landlord '; (his defence was, not that ptatDtiflTy 
the lessor, had parted with hi^ interest to an assignee, but that 
he had no title fvodi hia. grankir* • 

Judgment of the County Court affirmed* " 

See Ejectment 4* Pleas and Pleadings 6. Tresspass 1 « 

LEASE — See Tresspass 1 . 



LEVY. 

TOXJNG agam$t JUDD. Addison, 1819. 

THIS was an action of ejectment. The plaintiffs title was 
by levy of an execution against one Dickinson* Plaintiff had 
attached the whole town of Middlebury, as the property of 
Dickinson ; after the attachment, and before the levv, the de- 
fendant purchased the land in question, of Dickinson. The 
plaintiff then set off, on his executipn against Dickinson, the 
land in question, and brought this action* 

I^ this case, the folowing questions arose : 

1 . Was the attachment good, and sufficiently descriptive, to 
hold the land, in question, against subsequent purchasers ? 

Decided by the Court — That the attachment was good, to 
hold all the land in the town, owned by Dickinson^ as appear, 
ed of record, at the time of the attachment. 
"^ Objections to the levy : 

K It did not appear, from the officei's return, that a demand 
bad been made on the debtor, to choose an appraiser. 

This objection was over-ruled by the Court. 

3. Defendant offered to shew that the debtor had land, suffi- 
cient to satisfy the execution, without taking the land deeded 
to the plaintiff. 

Decided — That this shewing was properly rojected. 

3. That the appraisers had appraised otheir land, to a larger 
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amount than the execution ; the creditor then abandoned tibl 
property, and took the land in qneation. 

Decided — This shewing was properly rejected, and the levy 
established. ' 

See Ejectment 3. Execution 1* Mortgage 1.- 

UCENCE— See Bail 3. 

LIMITATION— See Promissory Note 2, 3, Usury. Pre- 
scription. 

LIMITS— See Escape 1» 2« 

LUNATIC— See Insanity. 

■ 

MAJORITY IN AGE— See Female. 

M. 

MALICIOUS PROSECUTION- 

HATHAWAY agoAnU ALLEN. FranUin, 1819. 

IN to actioD OD tlie esae, for malicioiiilf pratecatinsa cliril lait, oa a note ih the navte 
of a third person, the recovery of a Jadfment, id the tuit complaioed of^ in bvor of the- 
eraditor, is eondadre evidence of probable cause ; the dedaratioo stating such a judg- 
ment, althoQgh it avers the same waa obtained with maliee, and fidl knowledge that therw 
was no cause of action ; and, that deffiidaat,.as pIsfailHrs agent, knew the note was paid, 
is tfiiii^^Eacnl. 

A perpetual itajonctien from Chancery, does not do away the effwt of Che jn^pnedli 
81 condosive evidence of probaUe cause. 

THIS was an action on the case. Declaration stated, that 
defendant, wrongfully and unjustly contriving and intending to 
imprison and harass the plaintiff, did falsely and maliciously 
ckuse a writ of attachment to be- issued, from the Circuit Coutt 



MALICIOUS PROSECUTION. 153 

i>f tbe United States, retiirnable to May term, A. D. 1614, in 
the name, and favor of one William Hull, on a note ot haad^ 
dated Janaary 16, A. D. 1801, executed by said Silas, for 
^6000, payable in six months, with interest, directed to the 
Marshal, &c. demanding dsunages ^14,000 ; that said note had 
been, before the praying out of said writ, paid to said Hull, by 
plaintiff ; that said Hull had no claim or demand, or probable 
cause of action, against the plaintiff, on said note or otherwise^ 
ail which was well known to said Heman. 

And the said Hemah, with full knowledge, &c.* did procure 
the said writ to be put into the hands of a deputy marshal, and 
in April, A; D« 1814, caused the said Silas to be arrested, and 
taken into custody, Sic. and caused him to procure bail for his 
appearance at said Court ; and plaintiff was compelled to at- 
tend said Court, at great loss, &c. and defendant caused said 
writ to be entered, plaintiff to procure special bail, and thcf 
cause continued to October term, 1814* 

And, the defendant did obtain a judgment, in the suit afore- 
said, in favor of said William Hull, at said Court, for ^1 0,930,3 1 
damages, and j$27,46 costs, well knowing there was no cause 
of action against the said Silas ; and the defendant caused ail 
execution to issue on said judgment, and plaihtifi^ to be com- 
mitted to prison, and there kept for the term of three years, 
without any reasonable or probable cause. That plaintiff^ 
brought a suit in chancery, against said Hull and Allen, before 
said Circuit Court, at May terni, 1815, to vacate said judgment 
and perpetually enjoin said execution and judgment, which was 
entered in said Court, May term, 1815 ; that, at said term of 
§aid Court, he obtained an injunction on said execution, dated 
May 9, 181 5| and caused the same to be served dn defendant, 
before he had caused said Silas to be imprisoned, as aforesaid i 
'that defendant, in defiance of said injunction, caused plain- 
tiff to be imprisoned, as aforesaid 5 that defendant delayed the 

*■ Every act of defendant, throughout the declaration, is charged, that, **witb a wick- 
*]|giaod malieiouv iote6t, wroocfuUy and uiQaitiy contriviogto inpriion, harraii, ami tti' 
jttre, did falielj and maliciously,'^ or words of the same import. 

TJ 
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decision of said chancery suit, until October term, 1818 5 that, 
at October term, I8I8, plaintiff obtained a decree, that i^aid 
note was paid, previous to the commenceraent of the aforesaid 
suit, on said note, and a perpetual injunction on said judgment 
and execution. Plaintiff says, that all said doings of the <5le- 
fendant; were wicked, &:c. and intended to ruin said Silas, in 
reputation and property ; that, by reason of the premises, plain^ 
tiff suffered great parn in body and mind, Ms health was greatly 
injured and impaired, and his life exposed, and he was hindered' 
and molested in his business, especially in several lawrsuits^ 
by which he lost the demands, to the amount of fifty thousand 
dollars. Plaintiff avers he expended ^5000, in prosecuting 
his suit in chancery ; that he paid large sums of money in his 
suits, lost by his unlawful imprisonment; that defendant, as 
dgent and servant of the plaintiff, did, in 1805, pay said note 
to the said William, with the property of the said Silas, and 
that the said William, did, then and there receive the same, in 
full satisfaction of said note, and that defendant received said 
note of said William Hull, to deliver to the said Silas 5 that 
defendant had full knowledge of alt the facts aforesaid, and 
that defendant's acts were malicious^ and done with a view to 
oppress, &c. and to extort large suras of money and claims, 
that plaintiff legally and justly held against saJd Hemaq. Ta 
the damage of the plaintiff ^100,000. 

Plea — In bar, recites the execution of the note to Bull, thai 
on the 1st day of March, 1805, the same being unpaid, and 
still due from said Silas, to said William Hull, the said Hull, 
for a good and valuable consideration, assigned to said Heman 
to his awn use and benefit, the said note ; that defendant, for 
the purpose of collecting the said debt, instituted a suit, and 
prayed out a writ of attachment, returnable to the Circuit Courl, 
May term, 1814, which writ was legally served ; that said wfit 
was duly returned to the Circuit Court, May term, 1814, and 
entered in said Court $ that said Hull appeared by his attorney^ 
C. P. Van Jfess, and said Hathaway by his attorney, Elnaihari 
Keyts ; and said Hathaway prayed for and obtained & con tin- 
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I. 

uance of said cause^ to the next term of said Court, at which 
time the parties appeared, by their attornies, aforesaid ; and, 
said Silas pleaded that he did not assume, &c. 

Issue to the Jury, and verdict for plaintiff 10,930 damages^ 
and his costs ; and judgment of Court was duly rendered on 
said verdict, for ^10,930 damages, &c. ^27,49 costs ; that said 
Heman on the Hthday of October, 15H, prayed out a Ca. Sa. 
returnable in sixty days, which was returned hon est ; and, on 
the 4th of May, 18f5, said Heman caused an alias Ca. Sa, to 
be issued, which was delivered to the Marshal of the Vermont 
District, who, by virtue of said execution, and long before the 
injunction, mentioned in plaintiff's declaration, was granted, 
did arrest and confine the body of said Silas, until the 15th of 
of May, 1815,, when he was admitted to the liberties of the 
prison, on giving bonds ; that said action was. not prosecuted 
maliciously, &c. but for the purpose of collecting a just debt* 
Demurrer. 

For plaintiff, Royce ; That an action will lie for maliciously 
prosecuting a civil suit, and holding to bail, without probable 
cause. 1 Saunders 27, 228. 3 Term 183, 

The injury from holding to bail, is the s^me here as in ]^ng« 
land, where an oath is necessary^ and though the o^th is evi- 
dence of malice, it does not preclude other evidence ; that 
commencing and prosecuting a civil sui(, with intention to im* 
prison and harrass the adverse party, and not to litigate a right, 
is actionable. 

2. The judgment in the Circuit Court may shew: probable 
cause, as to Hull, but the gist of this action, is the unfaithful- 
qesa of the defendant, as argent ; and, that he. retained the evi- 
dence of payment, in his own hands, and thus compelled the 
plaintiff to suffer the judgment ; defendant cannot be protected 
by that judgment. 

Contra* Van J^ess and Richardson, contended : Thi^ cannot 
be called an action, by a principal against^ his agept for inis- 
Qopduct, in his agency ; the averQient, towatrds the close of the 
declaration, does not directly alledge tl\e agency, but only in- 
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troduces the word agent, in the avennent of payment ; this is 
an action for maliciously prosecuting a civil suit, and 

1. That no action will lie for the malicious prosecution of a 
civil action, without prbbable cause. Saville v. Roberts, 1 Sal, 
|4. Bray V. Patrid, Cro. Eliz. 836. Crokes^ James 133r4. 
1 Bos. and Pull. 205. 1 Saund. 227. 6 Mod. 73. 

2. Admitting that an action lies for the maliciously prosecu- 
ting ^ civil suit, without probably cause, yet, if by the plekd- 
ings, it appears there was any, the least cause for the prosecu- 
tion, the action cannot be sustained, and in this cause the d^- 
fendant insists that his haying recovered a judgment, in the 
suit complained of, §hews a sufficient probably cause ; even 
though the said judgment should be afterwards reversed or set 
aside. Reynolds v. Kenedy, 1 Wilson 232. Markham v. Pe*' 
3iod, Cro. James 130. Johnson v. Sutton, 1 Term 493.. 

3. It is indispensably necessary that the original prosecution 
^puld have terminated in favor of the present plaintiif, before 
the commencement of tjiis action. 2 Esp. N. P. 124. God- 
dard v. Smith, 1 Sal. 21 . 

4. The judgment, in the suit complained of, has never b^en 
reversed or set aside ; the bringing a bill in chancery, was ap. 
adpiission that the proceedings at law, were all regular and 
conformably to law, and the injunction did not operate upon 
tfie judgm9titj but solely upon the person^ by preventing him 
irom proceeding farther with the judgment. 1 Mod. Chan.. 
1 08-9. Practical Reg. 250-;l . 1 Collectanea Juridics^ 52^ 72, 
and 59. 

An injunptjou protects the pfirty, obtaining it, frop any far* 
ther proceedings at law ; it confers na right, as the lap) will npt 
permit the support of the present action, the injunctiqri could 
not confer the right ; a court of law cannot punish for disobey- 
ing the injunction, but the court of chancery on|y. The de- 
cree that the note was paid, does not imply that the action wa^ 
unfounded, or that Allen was conversant of the payment, or 
that there was any fraud 5 the note might have been paid in 
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/squiiyy and not in /aro, and so txo imputation of biamej for pro- 
ceeding at law^ 

The plaintiff is presumed to have stated every fact, in his 
favor } he has not stated that any costs were adjudged against 
Allen^ which sheyvs the court ol chancery did consider there 
)vas no blame attached to Allen. 

5. The plea in bar, is sufficient, as it shews probable cause, 
by setting up spiecial matter. 2 Esp. N. P. 126. Crok^'s 
Eli?. 900^ Paine v. Rochester, Croke^s Eliz. 871. 

ppiniop ot the Court. It is important to give this action a 
pame, in ordbr to apply it to the principles of law. In an 
averment that defendant well knew the fact of payment of the 
note, he is called an agent, and it is attempted to call this ac- 
tion, one against defendant for misconduct as an agent j but 
the declaration does not shew any authority^ given by plaintiff 
jO defendant, or any appointment of defenoapt as agent, either 
general or special, or any subject matter of the agency j thig 
is not an action in favor of principal against an agent ; itis 
not an action for maliciously holding to bail. Such an action 
lies, only when the process h directed to hold t6 bail, for a 
sum evidently and unreasonably larger than the plaintiff's real 
claim. This is an action for maliciously prosecuting a civil 
suit, without probable cause, and the facts of imprisonment, 
^okling to bail, &c. are alledged by way of aggravation of 

damages. 

It is not necessary to decide, in this case, 

1 • Whether an action will lie, in this State, for maliciously 
issuing an attachment and holding to bail, without probable 

cause ; or 

2. Whether an action will lie, for maliciously prosecuting a 
civil suit, without probable cause ; for, 

In this case, the commencement of the declaration states a 
lact, which directly contradicts all the averments of want of 
probable cause ; it states that thef action in favor of Hull, was 
founded on a note, and that the want of probable cause, con- 
sisted in the payment of the note, the existence of a debt pri- 
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ma fade j^ admitted, and the fact of payment, Hull or his as** 
sigiiee had a risht to contest \ the declaration shows not only 
a palpable^, but a sufl^cient cause of action prima facie. The 
recovery of a judgment} in the suit complained of, is still more 
conclusive, and all the facts atledged, shewing want of proba- 
ble cause, were matters of defence, before that judgment was 
rendered* 

The injunQtioq from chancery could not do away the effect 
of the judgment, as conclusive evidence of probable cause ; 
it is presumed no court would ever render a judgment without 
even probable cause. Divest the declaration of verbiage, and 
the great and unusual number of opprobrious epithets^ heaped 
upon every act of defendant, and which cannot alter the ndfurt 
of the acts themselves, and it complains of nothing more than 
may be stated against every party who has brought an action 
and failed to recover, or having recovered at /aw, is enjoined 
by a coMTi oi chancery • The declaration is unprecedented, 
and cannot be supported by either practice or principle. 

Judgment— ^^\\sX declaration is insufficient. 

* • » 

MARRIAGE. 

HOLG ATfe against CHENElT. ChUUnden, 1819. 

^ WHENEVER it h necessary that a minister be certified of coDseot, accordiog to the 
Statute, before he proceed to marry a minor, such consent most be of the paitet, if eith«jr 

belivinc. 
A master, within the meaning of the 4ct, ctoiot be constituted by verbal contract. 

THIS was an action of debt, on the Statute, for marrying 
Charity Bevin^^ a pxinor, to John Battis Bazin, without the con- 
sent of plaintiff, who claims the penalty of the Statute, as mas- 
ter of said Charity. 

Plea — General issue. 

Qnthe trial, at June term, 1819, it appeared in evidence, 
that the defei^da^t, who was an ordained minister of the gospel, 
settled i^ Milton, in the county of Chittenden, did, on the 1 7th 
day of Pe^ember^ 1816, join the said John and the said Char«^ 
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ity in tiiarriage ; that said Charity wad a minor^ and resided at 
the time of said marriage, with the plaintiff. It afeo appeared, 
in evidence, that the mother of said Charity (the father being 
dead) agreed with the plaintiff that the s&id Charity should 
live with the plaintifr until she arrived at the age of eighteen 
years, but the agreement was never reduced to writing. 

There was no evidence that said plantiff ever gave his con- 
sent to the said mafriage ; but, there was evidence intrbduced, 
that the mother of said Charity is still living, and that thie de-* 
*endant, at the time of said marriage, was informed that the 
mother had giveh her consent to &aid marriage, and that said' 
Charity was not botmd to the plaintiff ;^ audi there was evidence' 
introduced, tending to shew- that the mother actually gave her 
consent to said marriage. 

Prom this statement, the defendant insisted that the plaintiff^ 
could not maintain this action ; that the right of action. If any 
belonged to the mother^ and, at any rate, thU plaintiff had no 
right to the penalty of the Statute. 

The defendant also insisted, that, afe he was certified of the 
ccrhsent of the mother, as aforesaid, it was immaterial whether 
the certificate was true or false, provided he supposed it was 
true.* 

The Judge charged the Jury, thiat if they found the mbther 
had agreed with the plaintiff, that the siid Charity should live 
with the pfeintifT until she arrived at the age of eighteen jrears, 
aind that the said agreement was still in force, {the said Charity 
at the time of the said marriage, living with the plaintiff, and 
flic mother not interfering,) that the plaintiff could maintain 
this action, and prosecute the same to effect, and that whether 
she had or had not given her consent* 

Verdict for plaintiff, and 

Motion for new trial, founded on exceptions to the opinions 
and charge of the Judge. 

In support of the motion, Van Mess and Steift : 

1. That when this action is •sustainable, by a master, it must 
be one who is in loco parentis ; that the contract between the 
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mother and the plaiatiff, gave the plaintiff no right to the ser- 
vice of the daughter ; the mother could not bind the daugtiter^^ 
she having a right to choose her own guardian ; and, that a 
binding, by parol, was void. Reeves' Dom. ReK 341-2-3-4^ 
8 TermRep. 379. 1 Salk* 68. 1 Burns' Jus. 60. 8 John. 
328. 

2. That if the contract was valid^ and there has been a for- 
feitiyre of the penalty ; yet the plaintiff cannot maintain this ^ 
action. The object of the Statute was not to give a compen- 
sation for loss of service, but to secure to the natural relations, 
that so important a contract, as the marriage of a child, should^ 
not be completed without the consent of those most interested 
in the future welfare of the^parties, or if there are no parents, 
then to those who are in loco parentis. While the father is, 
living, the forfeiturie is incurred by marrying without his con- 
sent ; if he be dead, the mother succeeds to the same rights 4 
all the relations of parent, master, and guardian, may exist at 
the same time, and the consent of the master cannot be suffit 
cient, when there is a parent. 

3. The certificate of the consent of the niother, proved^ i^. 
this case^ is sufficient to save the defendant from. the penalty. .* 

4. If this certificate is not sufficient, yet proof of actual con", 
sent, is all the Statute requires. 

Q>ntra. Farrand and Mien : This action may be sustained 
by any person, standing in the relation of master; tfae.motheir 
was the natural guardian of the infant, (the father being dead,) 
and had all the rights over her that her father could have, until 
the Court of Probate should interfere, and appoint a guardian » 
her verbal contract, binding the child to the plain tifi*, was valid. 
The coi^mon law does npt require sach a contract, to be ia 
Toriting^ and we have no Statute on the subject. 

3. The action must be brought by the person having the 
control of the infant, and if there be no such person, then by 
a prochin ami ; the Statute intends to give the penalty to the 
^rsQn injured ; after the infant is bound to a master, the parent 



faMnp. control .of, the time 6t service, iand is not holden for any 

misfeasance of the infant. 

By the Act to enforce a due observance of . the Sabbath^^ 
Stat. 1 vol. p. 276, parents; guardians, and masters are liable 
foi; the fines, &c. yet it would not be contended, that, after the 
child was bound out, th^ parent would be liable for the fine 
incurred by the minor. As the parent is not entitled to the 
l^rvices, or subjected to the misfeasances of the child, he or 
she cannot maintain this action for the penalty ; the consent ojf 
t,be motheri in this case, cannot protect the defendant ; the con^ 
86nt of the master was necessary^ and he only could bring the 
present action. 

3. If the certificate of the mother^s consent, was aufiicient 
iff jifstify the defendant, yet such cehificate oujght to have been 
i^ writing; the Statute intends some higher evidence should 
Ims required by the minister, than mere verbal information. 

^. 1^ do^s not appear, from the case,, that any actual cOBsent 
oj^ the mpther was given. 

By the Court; The object of the 4th section of the Act 
(I vol* 2j55) regulating inam^g^ and divorce, cannot l)e, to 
l^ye a Conipens^tioH for loss of service ; it is very inadequate 
^0 that object; tb^ penalty is not proportioned to such an in. 
IMry, ; th^ loss. of service ma^ be, in son^Cr cases, for a single 
^j^ ia others^ od^oy years, and the . penalty ii given, in a cer- 
tain case, to those who are not entiUecl to the servicis 6f the 
fffir/^pXf i. e. to. t^ie; nietxt friendj}, Tjhfe -object imist be, to pre* 
j^i^ cla;^destin^e, mfirriaige^.; the consent thie^refpre, is req^uu'ed 

»f J*Sse whpi^,!r?4tiyfe '^ji^^'^^^ ^? # w4fV? ^H?^?! ^I'*^ 
they are presumed to My e;th$;. greatest intef^ist m preventing 

an imprudent connexion. Whatever 'may' be th€| situation of 
the minor, whether resident in the family of the' parent or pa- 
rents, or bound out as an apprentice^ or dervant, still the inter- 
lest of the par«^, ia the marddge of £ the mibAr,: &C cii^Cf ed« 
that of the master, or any Qtli^r person. Independent of the 
anxiety of the parent, for the future welfare of the child, the^ 

• w ■' 
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pecuniary interest is great and permanent ; for, by the 9th sec- 
tion of the Act, concerning ^^Legal settlement, and providing 
for the poor/^ Stat. 1 vol. p. 387, eiiher parent is bound to sop- 
port the grand*childrenj in a certain event* 

Whenever it is necessary that the Minister bf Justice of the 
Peace, be certified of consent, before he proceed 16 join in 
marriage, any person, such, consent must be of the parent, if 
either be living ; if the marriage be celebrated, without such 
consent, the forfeiture is incurred. In this case, the consent 
of the mother would have justified the defendant, and the Judge 
ought so to have directed the Jury. 

^. The Court consider that the master, within the meaning 
of the Act, is not any one who stands in that rel^ion to thie mi» 
nor ; a single day's service, or a mere service, at the will of 
the minor or his guardian, will create this relation ; but, such 
a master is not within the meaning of thiid Act ; he must be tit 
loco parentis, one who has the control of the minor for a cer- 
tain period ; this control, or power, over the minor, cannot b^ 
transferred Irom a parent, by a mere verbal agreement ; this 
was an exception to the effect of verbal agreements, at common 
lawj and this principle is perfectly understood by every indi- 
vidual in community ; no parent everconiiiders bis child bound 
for a certain period, to a master, unless the contract be at least 
in toriting ; a mere verbal contract is always considered to be 
at the will of cither party. 

If common law principles are established by the universal 
consent and practice of a community, the principle which re>* 
quires a binding to service, to be by something more tbanii 
mere verbal iagreement, is so established. 

New trial granted. 

4 

■ 

ItfASTER i^ID SERVANT— See Manriage. 
MESNE PROFltS-^ee Mortgage 4. 



MINOR, &cs i^ 

MINOR— See Abatement 12. Audita Querela 2, False 

ft 

' MILITARY OFFICER— See False Imprisonoient 2, 3. 
Condemnation. 

M 

MORTGAGE. 

JVb. 1. 
WILKINSON againtt LATHRQP. ^utUutd, 1819. 

THE estate of a mortgagee may he attached and execution 
; exttirided thereon. Quere de hoc, How &ball it be levied on, 
- before the law day expires. 

*- 

JVb. 2. • 

CATLIN iV«»««rCHlTTBNDBN & CO. Chiitendm, i8i9. 

' WHERE a cotmyalice, of land, it made, as seewniy for a prt-exisUng debl^ it U a 
.rndptgage, whatever may. be the words of the conditipo, and, ooce a mortgage, it is, 

. always- a mortgB^« 

In all cases of mortgage, the mortgagee has a right to collect his debl, indepeoieat 

of the mortgage. 

ACTIOI? on book. The case was, that before the com- 
mencement of the present action, Giles T. Chittendea execut- 
ed to the plaintiff a deed of iands, in Burlington, and a deed 
of lands in Colchester; and, on the execution of said deeds, 

■ the said Giles took from the ^id Quy Catliq, a n^emorai^dum, 
in writing, as follow* : 

• ««^Received, at Quebec, this 14th day of August, 1816, from 
Giles T. Chittenden, his two deeds of this date, conveying 
lands in the towns of Burlington and Colchester^ Now, there- 
fore,, if the said Giles shall pay, or cause to be paid, to the said 
Guy Catlin, a certain note, for the sum of six thousand dollars, 
with the interest thereon ; also, the amount due the said Guy 
Catlin, from the said Giles T. Chittenden & Co, anil also pay 
Ihe sa^ Catlin's ci;pences> and a compensation foi: his journey 
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to this place, and also his expenses of sencling money to New^ 
¥ork, in sixty days from date hereof; then, and in tliat caj^^ei 
the said Catlin b to release to said Chittenden, the lands above* 
nentioned ; but, if the said Chittenden shall neglect or refuse 
to pay as abovementioned, the deeds^ here mentioned, are hetd 
by said Catlin, in full payment of the sums abovementioned ;'^ 
which memorandum was duly recorded. 
. Upon these facts the Judge directed a verdict for the defend- 
ant, and a verdict was returned, that the plaintiff ought to be^ 
barred. 

Exceptions by plaintiff, and motion for new trial. 

Van ^ew, in support of the'motiori,* cbhteniJed : 

That the deeds, in this case,'were taken to securi pre-e5^St- 
ing debts, the execution of the receipt, and the rccordlhg tfie 
tame, gave to the plaintiff only the interest of a mortgagee ; 
the strong words used at the end of the receipt could not de- 
stroy the equity of redemption of Chittenden, of course Cat- 
lin mu»t have the riglit to collect his deVt* 

Contra. Aiamt : That the reception, by Catlin, of the 
deeds described in this case, was in fullsatisfaLCtioh of 'the said 
Catlings book account, that although the Chittendens have re- 
corded the memorandum and thereby rendered the deeds de- 
feasable ; yet the said Catlings brigmal 'demslncli^ aW 'not there- 
by revived, 
•'• • .■ .. , . 

By the Court. In all cases where the conveyance is ^'tnort* 
gage, the rights of the parties are reciprocal ; the iiiortgkgor 
has a right to redeem, and the mortgagee to collect his debt. 

In this case the conveyances and receipt shew tbatt the land 
was holden by the plaintiff as security for a pre-existing debt ; 
.-as the conveyance was a mortgage in its origin^ it continues a 
mortgage to the present time ; the interest'of ihe plaintiff iri'die 
land, is that of a mortgagee, and he ba^ aright t6 suej foi^'his 
debt. 

New trial not granted. 



A iiKxrtgtgee canodt purchase io a mortga^^on a'diiUmt piece 'of land,"aft<rt$ek 
'iHieMfii^to htk^iMirtcage, after lA>th are fbrft^ti^ at law, Idas td oeadrit^Mitoi^* 
fagor to redeem both mortgaged pmniies or neither. 

THIS was an action of ejectment. The declaration epn- 
tained two counts, describing separate and distinct pieces of 
I^nd. 

Verdict for plaintiff, that defendants are guilty on the first 
count ; and, on the second count, that David Clark is guiltjr^ 
and Foster not guilty. 

The title of the plaintiff was that of a mortgagee, by mort- 
ice froiQ David Claric^ of the lands described in the second 
<^Qulit» and that of assignee of a mortgage from- said David 
Clark, of the lands desicribed in' the first count. 

The defendant, Foster, held the lands, described in the first 
cidunt, by deed ft'om Clt^rk. 

'At July term, 1819, after Judj^ment, on motion of the defend* 
^nt, Foster, it ^siras ordered^ that the writ of possession be stayed 
till the first* Monday of July, 1820, and that defendant, Fos* 
ter^ p9y, by that time, the surd ndw due on the mortgage of said 
lands described in the first count W^, with interest, and. costs, 
or &c. 

E^t^ptions were filed, by the plaintiff, to this decree, on the 
rgrbund that eviderice was offered to shew that the deed from 
Clark to Foster, was frartidulent, which was rejected* 

Phelps and Si^ymwr, for plaintiff, contended : 

1 . That, upon proof that the conveyance from Clark to Fos- 
ter, was fraudulent, Foster* cbutd redeem upon such terms only, 
as Clark might. 

.2« That, as between plaintiff apd Clark, after the forfeiture, 
plaintiff cahnot be compelled to accept a redemption of one 
piece of land without the other ; if either piece be an insufii- 
ci'ent security, for the sum charged upon it ; that, although \n 
this case, the plaintiff is assignee of one '6f^ the mortgages, his 
"^ijchts are the same as if he was the direct mortgagee in both 
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cases ; that the mortgagor's right is gone, at law, and a coare 
of equity will not grant relief, except upon equitable terras ; 
that where both pieces of land are a sufficient security for the 
whole debt, the court will see that the security is not impaired 
by a partial redemption. 

Cofitra. D. Chipman : Hiat distinct mortgages, upon dif- 
ferent pieces of land, and for distinct debts, cannot be tacked 
together ; that a mortgagee cannot purchase in a mortgage giv« 
•n by the mortgagor, to a third person, and thereby compel 
the mortgagor to redeem both or neither. Powell on Mort. 3 W. 

That a person who possesses the land, by voluntary convey- 
ance, from mortgagor, may redeem. Powell on Mort. 343. 

By the Court. A mortgagee cannot purchase in a mortgage 
and compel the mortgagor to redeem both or neither, if one 
piece of land be of more value than the debt charged upon it, 
the interest of the mortgagor can be taken by his creditors by 
process of law only ; it is not to be subjected to forfeitmre kx 
non-payment of other debts, charged upon other lands, and to 
other creditors. 

Decree affirmed. 

The defendant then moved, that the time of redemption be 
extended to one year from this term of the C«urt. 

But, by the Court. The Statute limits the time to one year 
from rendition of judgment ; as judgment was rendered at the 
fact term, this Court cannot, as a Court of law, extend the time 
of redemption. See Judiciary Act, Sec* 76, 1 Stat. 84. 



•Yo. 4. 
STAKBURT mgaintt DSAN. RuOand, 1890. 

IN an aotion oT^/ecfoieia, by mortgagee, to recorer poMenioB of the mortgaied fttm- 
ifct, plaiotiff may recover, in damagef, the meioe proSti, after tbt espiratioii of thelai» 
day, and after notke to ^it 

THIS was an action of ejectment, to recover lands, by vir- 
tue of a mortgage deed. 
}t is agreed, that judgment be entered for the plaintiff, to re- 
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cover possession of the mortgaged premises, in common form, 
with one hundred dollars damages, subject to the opinion of the 
;Court, at the law term, whether any more than nominal dama« 
. ges are recoverable in this case ; if the 'Court should be of 
apinioa that^ in any case of ejectment, on mortgage, more than 
oopiioal damages are recoverable, then the judgment aforesaid, 
to remain, &c. 

It was coiitended, that damages may be recovered for mesne 
profits, after condition broken ; and also, for waste or injury, 
either before or after condition broken. 

Decided by the Court. That after the law day expires, and 
notice to quit, by mortgagee, he may recover the mesne profits 
ia this action. 

The Court did not decide the question, whether damages 
could be recovered, for waste or injury, either before or after 
condition broken. 



WEW TRIAL. 

Jfo. 1. 
DURKEE againtt FESSENDEN. mrMam, 1816. 

THE refusal of the Judge, at the fact term, to continue the 
cause, is no grosad for a new trial. 

An objection to the admission or rejection of testimony, by 
the Judge, or to his charge, cannot be assigned as cause for a 
new trial, unless the exceptions are allowed by the Judge, 
drawn up according to the truth of the case, and presented to 
him for signature* 

Contradictory evidence, by the same witness, at different tri- 
ttls, to a point material, is cause for a new trial, {Mt>vided the 
aggrieved party cbul^ not shew that fact at the trial. . 
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JVb. 2. 
MILLER against WAB^EH. Windham^ 1816. 

ALTHOUGH it appears from the ejjceptioDS allowed and 
signed by the Judge, that the testimony was improperly admit* 
ted, by which a verdict was given for defendant : the C!oiirt will 
not set aside the verdict, provided the action id such as the 
plaintiff cannot sustain on legal principles* 

An actiojn of replevin, cainnot be sustained, except under the 
Statute. 

J^o* 3. 
FISK agaimi STBEL« Orange^ 1S16« 

A new trial will be granted in a case where the Jqjlge of the 
(act term refused to allow and sign exceptions, provided the 
cause designated in the exceptions, if allowed and signed, 
would have been sufficient to iaduce the Court to set aside the 
verdict. And a prayer that the exceptions may become a par( 
of the record, is no ground for refusing to allow and sign them* 

This was a case where the refusal to sign was not on the- 
ground that the facts were i|ol( correctly stated. 

ANONYMOUS. WaiMnglm^i^^. 

IN an action of trespass, for assault and battery, ibe JudgNei 
rejected evidence, passing to the Jury, which was proper, in 
ipitigation of damages. 

This is cause for granting a new trial. 



JVb. 5. 



B4Ui tt CO. againit DOWNS ET A£. FrmM^,.UU. 

4 '4 

WHERE the verdict Js manifestly contrary to law^ a neW 
trial will be giranted. 



s 






NEW TRIAL. 10^ 

Any plea^ td an' action on book, which, in its effects, necei^<^ 
sarily puts in issue a fact, to which it is competent for the 
plaintiff to testify, before auditors, and by which plea the bur- 
den of pTObf is east on the plaintiff, is bad* 



. JVb. 6. . 
FQAIEROir ST All 4^9(iliisl TAYLOR. Franklin, Ul^. 

THE doings of a former proprietors' ineetiog, and divisions: 
made in consequence thereof, cannot be legalized, by any vote 
they may afterwards pass, at a subsequent meeting; 

A new trial will not be granted, in an( action of ejectment, 
where the damages are nominal, although a small part of the 
lands, in dispute, were proved, on the trial, to be in a third 
person, and the Jury, by mistaike, returned ai verditt for the 
whole« 



JVo. 7. 
ROOBB8 0^dn»t PAOS ST AJj. /Wmmi. 1816. 

An absolute right to a water course, may be acquired by 
15 years' uninterrupted possession, use and occupation, claim* 
ing right thereto, adverse to all others. 

The Court will not grant a new trial, where the equity is 
strongly in favor of the verdict, although that which is stated, 
by the Judge, M be the law, and on which the verdict is found- 
^ is doubtful. 



#« STATE aiainst 8HIPPT. RuilMd, 1817. 

ON a motion for a new trial, where the verdict wfi^ again«t 
the respondent, on an indictment for perjury, the verdict was 
set aside, on the ground that one of the Jurors had separated 



170 NEW TRIAL. 

from bis fellows, (unattended by ah officer,) after he was f^ffonHf 
and before veirdict. 



♦■■ 
HURD againtt BARBER. BeitHtitgton, 1817. 

COURT will not, in all cases, refuse to grant a new trial, 
where the cause slated, Is the discovery of new and hnportant 
testimony, although it is to a point litigated at the iriaU T3i6 
case iptt8t„ howevei^y be a strong one, to indace the €ottit to^ 
interfere < 



JVb, la. 

IN a case where the party had good reason to believe two* 
material witnesses would be present at the trial, and commenc*' 
cd the trial, without moving for a continuance, and it is shewn 
that one of said witnesses was taken suddenly sick, and the 
other fractured his leg, and both were thereby prevented at- 
tending the Court. 

The Court granted a new trial, on ternis. 



Jh6u ll« . 

JURORS may not separate, after being sworn, in a tapitftt 
case. 

A person who has expressed his opinion^ is not a competent 
Juror. Respondent is permitted to ask a Juror if he has form- 
ed his opinion, in order to enable him to decide upon^is fek- 
BMPTQPT challenges. 

New trial granted. 
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JVb. 12. 
aXATfi <v»WM' COX. I^^tndwfi 18n. 

Anetrtrial leill not be grahted^ for the discov^yof new tact 
nl^f^iiil tebtiffiotiy^ to a poitit Htrg^ted at the tirial, provided 
tHii^ ca^e w^s a vetjr blear one against the respondent. 



Ko. 13. 
<nKNBlF o^tfttf BOI4G A TB. a«//Meii| 1819. . 

AH kidt^iftifi ittiior An*M Htifi^ tor hU oira miMontdiiet, pf t|i«t df h» feU<fw lur^. 

Wiwre |ft» Jdiybad a|r«ed Qa.a verdict for ^aiotiff, and Id nscerlaiaiog the amount 
•( damaceB^ eaqh Juror marked a aum, and the whole amount was divided by 12, but 
the Jury did not return tfiie quotient, ks tfad aiiicidhl M dftliiai;es, b^t d^ill^t^O dfi8 
I eturtied a leil inm \ do eaiifle fojr i^ting atkie tlM tierdict. 

Where the rerdict wai sealed* and ose of the Jurors n dbsatisfied with th^ verdict, 
«pd requests the foreman to ask leave of the Court, to reconsider the verdict, and th^ 
foreman promises so to do, but doek hot ask lea^fe, and the Jury, wheti call^ ^^ot; in 
•p«ii ^C^rt, atef fi( to tbe vekilkft ii tJie iMtT fiMh, iU» cttttfe tttt Hkit tYitU. 

THIS was an action of trespass, for an assiatiU and battery, 
tried at June temij IdlSi 
. . Tierdiidt for plaintiff, and motion for new trial. 

This motion prayed fo^ a new trial, 6n the grdund of mid- 
cotuiu^t of the Jdrot^. The evidence offered to provtr the ifiis* 
conduct, wai^ t 

i* Testimony of individual Jurors of the pdneL 

S# Testimony of the officer who had the charge of the Jury. 

The testimony of the officer was : ^^Tfaat the Jury, in 0$ti- 
Qiating the daiiia^es to be recovered against the defendant, 
agreed to, make their separate marks of the sum, add the whble 
together, ?^nd divide by twelve. The Jwj^ did so mark and 
put their respective sums info a hat ; when the sums were es^ 
hibit^d I perceived they had marked from 80 up to ISOO dol* 
lars, so that the division left the sttn df 463 dollars^ Some of 
the Jury were dissatisfied ^^ith the sum^ and after consulting 
somd tiitie, a motion wai^ made to ^eddce thd sum to 400 dol- 
larsy which prevailed ; they sealed the verdict, and dispersed ; 
this morning, I met several of the Jdrymen against Mr. Brhls- 



> 
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maid'Sy and on retarning, Mr. Mansfield, one of the Jurymen, 
enquired of me, if there was any possibility to reconsider ^ 
verdict, after ^ the same uras sealed. I replied, I thought not, 
unless it was by consent of the Court, upon a representation 
that the Jury, or ^me of them, expressed their di$sei|tp WheQ 
the Jury went into Court, I w$is sjtting by the Jury, when Mr« 
Catlin, one of the Jury, was conversing with the other Jurors 
and the foreman, in which they gave the foreman to understand | 
that they were dissatisfied with the verdict, and requested hin| 
Co inform the Court, that they were desirous to reconsider H^ 
sul^jectj and Mr. Clark, the foreman, promised to make the rep* 
resentation ; Mr. Catlin informed the foreman; that he knew 
there was as many as seveii^, whq united with hiip in the re- 
quest/' 

No request was piade l>y the forep^an, or any other Juror, for 
permission to reconsider the verdict, but the same i^iras assentec^ 
t0| and accepted in common foro^. 

In support of the motion, it was contended 2 

1 • That the affidavits of the Jurors were admissible ; that 
although a Juror could not testify to his own misconduct, he 
could to that of others. Ferguson v. Morrill, Caledonia Cquut. 
ty. Supreme Court, February term, 1818, was cited.* 

2. That sufficient cause for a new trial, appears in the affi- 
davit of the officer, in this ; that the Jury ascertained the sum 
ia damages, in an improper manner, and the foreman deceived 
the Jury, in promising to lay their request before the Pourt, 
and neglecting so to do. 

Contra^ 1. A Juror cannot be admitted to testify, to a^ 
fects, tending to impeach the verdict of the Jury, neither can 
any thing, a Juror has said, be received jn evidence. , 1 Chitty 
on criminal law 450. 1 T. R. 1 1 • 4 Johason 487. ^os. and 
Pull. 326. Tidd's Prac. 328. 3 Burr 1696. 

2. The officer^s affidavit is part hear-say ; what the Juror 

* FergaMa v. Morrill, Caledooia, ISIS. lo this caie« a motioo for new triml was 
mf4»j foaode4 toldy on the miscoBduct of the oflker, aod a(Bdayi(s of the Jaron were 
^llDitted to r^e the coadudb of the officer m(y/ Reporter. 
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. said to him is not evidence ; the affidavit shews Ae Jury were 
not bound by the quotient, foand by the division, but reduced 
ihe i^m so found ; the assent of all the Jmots^ in open Court) 
is conqhisive that they finally agreed to the verdict* 

By the C^Hirt. 1 . An individual Juror cannot testify to hb 
09n misconduct, or that of his fellow Jurors, tending to im^ 
peach the verdict of the Jury, delivered in open Court, and 
^^sseQted to by the whole panel. 

3, ft does not appear the Jury ascertained the sum in dam- 
?i^h ^y P^dl^ing and dividing ^ they deliberated and fixed up- 
pn a suipt in damages, after the division was made ; the assent 
pf ^1} th^ Jurors, to the verdict, when called upon, for that 
purpose, in open Court, is conclusive, that they all finally agreed 
to the verdict ; any individual Juror might have object^, if be 
thought proper, and it does npt appear any one w^s ignorant 
pf this right. 

New trial not grantee^. 

Se^ 2 Tyler. Error 5. 

NOTICE. 

JVb» 1. 

ADI^INISTRATOR OF WAIBRIDGE against SMITH. 

FrafikHn, 1816. 

IN an action, upon a receipt for property attached, where 
the liability arises from the property not having been deliv* 
ered, on demand of an officer holding the execution, other than 
the officer attaching ; it is material to alledge notice to the re- 
ceitor, that the execution, issued on the judgment rendered in 
the suit, is in the hands of the officer demanding the property. 



JVb. 2. 
6TJBWABT agaiMt BARNUM. Additm, 1817. 

J^JOTICE given to the maker of a note of hand, by the on 
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ginal pajrte^ that the note was endorsed, is sufficient notice, 
under the StatiHei lo protect tb^ endorsee against any after pajr- 
ment, or credit laade or given, Id^ maker to endorser. 
See Judgoie&t 3« Fwf^ Cases 9r 

NOTE— See Promissory Note, 

o. 

OATH — See Information. 

OPl^-SET— See Set-Off. 

ORDER OF REMOVAL— See Pauper Cases. »< 3^ 

P. 

PARTITION. 

FOMBROT £T AL againtt TAYLOR. Franklin^ 1815. 

TENANTS in common, who have not perfected their title, 
by 15 years' possession, under the Statute, may make partition 
by parol, provided this severance is accompanied by acts of 
' possession, in severalty. 

PARTNER— Se^ Evidence 13, Account ^. 

PATENT RIGHT. 

PARROT agintt FARNS WORTH. WindtBr, 1817. 

IN an action of assumpsit, on a note of hand, the defendant 
may avoid the note, by shewing in evidence, under the general 
laMe, diat the note was given for a pretended patent right^ 
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wbich was void, on tbe ground of iu net baviag been an ofU 
ginal invention ; altkough a deed, with covenant, was made by 
plaintiff to defendant, conveying the patent right, and although 
the patent pemains unrepealed. 
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JVb. 1. 
TOWN OP PAWLET agaitut TOWN OF RUTLAND. 

A tQWOi^io wUicti |i Jfail ill wUiated, ujay recover the expence of supporting 9 pauper^ 
Id sucb ftriaOQ^ oC Ul<Q tovn trbl^re he was last lei^ll;^ settled. 

ERROR brought to reverse a judgment of Rutland County 
Court. 

The origina^l case, wa& an action of Indebitatus assumpsit, 
brought by Rutland against Fawlet, to recover money> paid in 
supporting a transient person^ belonging to. Pawlet, under the 
11th section of the Act concerning legal settlement and pro- 
viding for the poor, 1 Stat. 380. 

The declaration did not alledge that the person provided for 
was poor and unable to respond. 

On (he trial, in the County Court, it appeared that the persoa 
providcjd for, was a prisoner, confined in Jail, in the town of 
Rutland, on civil process ; that, being in need of relief, he was 
supported by the town of Rutland as a pauper, and that hi» 
place of legal settlement, at the time, was in Pawlet. 

The County Couirt charged the Jury, the plaintiff was enti- 
tled to recover* 

Verdict and Judgment for the plaintiff. 

Decided by the Court. That there is no error. 

1. The omission to state in the declaration, that the person 
provided fur, was unable to defray the expence, is not fatal,' 
after verdict. 

2. A person, brought from one town, and confined In Jail in 
another, is a transient person, within the meaning of the Act ; 
and, his imprisonment is a disability and confinement, within 
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the spirit of the 11 th section of the Act ; and the toWh where 
the Jail is situated, may, under the said 11th section, recover 
the expence, incurred in support of such pauper, of the town 
where be was last legally settled. 2 Mass. 547, 564* 5 Do. 
244. 



JVb. 2. 

r 

OVERSEERS OF THE POOR OF FAIRFIELD 

OVERSEERS OF THE POOR OF ST. ALBANS. Franklin, 1820. 

kif order of removjal, unappealed from, is not condusire, that the pauper wae iel« 
tied IB the tovD, to whidi the pauper wai ordeced to ren^ore $ if weh town had no nou 
tiee of the order* 

A general notice and demand of the aom expended in supporting the pauper, is no^ 
sufficient notice of the order of removal. 

THIS was an action of assumpsit, for money, &c. expended 
in providing for one Schuyler Chicester, a pauper, in his last 
sickness ; and the last legal setdement of the pauper was ai- 
ledged to be in the town of St. Albans. 

Plea — ^General issue. 

Verdict for plainti&A 

Bill of exceptions filed as follows : 

6a the trial, to prove the settlement of the pauper, in St. Al- 
bans, plaintiiSs dfiered the record of the court of examination 
and their order unappealed from, trhich was objected to by^ 
defendants, as an ex|)arte proceeding, from which they could 
have no appeal. 

'The Judge decided : That in case the plaintiffs should prove 
that the defendants had received Meen days* notice, in writing, 
agreeable to the 4th section of the Act directing the mode of 
proceedihg, that the defendants might have appealed, and they 
would in such case, be concluded by the record. Hecord ad- 

mitted# 

To prove notice to the defendants, the plaintifis offered ^Hf 
following, VIZ : 
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^, "Ste/c 6f Vermont, Fairjieldj Sept. 19, I8I64 

"To, &c. Select men and Ovei'seers of the poor of the town 

of St. Albans, Greeting : . 

."(?c»//ewien— ^You are hereby ndtified that we have expend* 
eflf for the maintenance^ &c. the sum of {267,98, for Schuylcfr 
Chichester, a, stranger^ whose last legal settlement, was in the 
toiwn of St. Albans, who died in this town. In February last, 
aad who coiild not be removed, aftei* hd became chargeable, 
without endangering life, whiich sum you^c hereby requested 
id pay, immediately, to — treasurer of the town of Fairfieldi 

^/Sigjied, &c. Select men and Overseers of the poor of Fair-" 
field.'' 

Defendants objected, on several grounds ; one that the no- 
tice did not contain, or mention, the order of removal. 

The Judge decided, the notice sufficient. 

By the Court. The order of removal,* unappealed frdm^ i& 
not conclusive, as an adjudication, that the pauper was settled 
in St. Albans, unless St» Albans had been notified of such or-> 
der, so that they could have applealeda In this case^ thcl noticed 
was not sufficient to tender the order conclusive ; nd notice was 
given, that an order of removal had been made ; nor could St. 
AlbanS infer that an order had been made, from the demand of 
money, as Fairfield might have deioanded and recovered the 
moiiey, without any order of temoval. 

New trial granted. 

9 

JVb. 3. 

• • > 

0VERS&BE8 OF TH£ POOB OS ST. ALBANY 

against 
OVERSEERS OF THE POOR OF GEORGIA. Pranklin^ 18 1^. 

A town wbicli mvotaim a poor ttAager, 10 dangennitlj tick, that he caabot be reiaoir- 
e^ without eodaogering life, may recover the amoaot of neoeMarjr eipeoditure, of the 
tow» where tltt pamper #at la«t lesaily settled^ wkhoat kariot obtaia«l aa W<W^ 



THE plaintiffs declared, in a plea of the case, for that, where, 
as, one James Ooodv^in, on the 14th day of October^ 181 1^ be- 
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ing a stranger iii St. Alb^M, and whe!»e tast fyfoce of legal set*' 
tlement, was in sa'd tawi> of Georgia, wa& takeft dangerously 
sick, in said town of St. Albans, and ^ould not be removed to 
said town of Georgio, without epdangerrng hi» Hfe i of which 
the said overseers of die poory of said town of Georgia, on the 
same day and year, last s^foresaid, had noticQ» And^ wbereas, 
the said town of Qeorgia, tieglected to provide fev the cupe and 
maii>ten9nce of said Goodwin, and^ said town of St. AlbaaiSi, 
tvas at great expense, in procuring assistance and necessai^ies^ 
for theaaid Goodilrii}, during hi» sickness, and before he could 
be reiitoved to said town of Georgia^ ta wit, (^ sihd pf $&7-jii, 
of which the overseers of Georgia, on the 36th day of Junve^ 
1 S2 5, had legal notice, in writing* 

Plea — Non assutiipsit^ 

On the trial, at June tercn, IBH, the def&zidaiits objected f ' 

U That' the plaiiitif& could not recover^ without first sfatir- 
ing aa ordtr of rtmai^ali 

^ /ifhat.nae.vidence coiiM. be glWn,. to prove* aoiy suin eit-^ 
pended fbi' i^idG«iodwin, over five doUai!s,.unIesf tUe isaoie had 
l>eea expended poder an order from a Justice P)Eface« 

Bath objecldons ¥^ere over-*ruled by the Judge. 

Vefdiot fos piainldf ; and niotkRn fof new trials Coniidtiicllr 
exoej^ions to die opinions of the Jttdge. 

Opinion of the Court. That this case coitt^ under the 4db 
tection of the Act concerning legal settlemeiil;^ and provjdihg 
for the poor, 1 Stat. p. 385 ; the words ^'such stranger,'* in the 
4th section, refer to the "stranger who shall have come to re- 
side in su^ town or place, and has not gained a legal settle- 
ment thereihY*" a«d not to the poor stranger, on whom an order 
has been n)ade«. Jt would not be a rational construction of the 
Act, that a town should be compelled to order the removal oTa 
paqper,. who cannot be actually removed, ox even etaDofihedi, 
.^t^il^gLliis.akilitj^wd&M place o£ legal> settlement. 
. ?• Oa the second point,^ the Court consider the order of-^tiir. 
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(lualtoelios AOcoiicem wUb t^o plaia^ <>f |Jbe towiii fsqed for ia 
this action, and the objection we^ propeffy over-rukd* 
Mdtioa dMus8ed» 
■ New (rial not gmnted. 



. HOLMES Mgainsi OVERSEERS OF ST. ALBANS. ' Franklin, Uii 

WHSftfi a priMKifr, kvr'mg a legal fettlemeot id this State, ia the towo of R, is 
coofioed ia Jail, on civil process, in the town of S, and is poor, and in need of relief, and 
the Jailer represents the situation of the prisoner, to the overseers of th« piaprof the 
town of 8, Add demands of theai to provide for 't\m prisMev, and the oVerseerf reiuse^ 
amA th« Jttler^ Mnidiig lalth Ini tBfMf^ H tkt i^»4m§^ pitsrid^ for the support of tbe 
pritoner« he may recover tbe expense nf Mch support, of said overseers. 

CASE stated^ Ebene^er Blanchard, of Rutland, in the Coun- 
tjr of Rutland) Q^iid having a legal settlement in said Kutland, 
was, on the 25th day of November, IBlSj attp^sted, in Si^aa- 
ton, in Franklin County, where he had f fesid^d ftrf four filoiitfaf?^ 
by virti|6,of a writ of eKecution ; and, by virtue of said writ, 
OB the day and year last aforesaid, duly coQimitted to the keepr 
er of the J^ail, in Su Albans, in Franklin County, within said 
prison ; that at the time of the comniitment, the said Ebenezep 
SlaQchard was, and ever hath been poor and in need of relief, 
and confined in said prison, he being poor^ and wholly unable 
to support himself, in whole, or in part ; that, on the saitl 2^th 
4iy of N.Ov§mbery 1B18, and ever since, Sheveric Dolines^ the 
|)lainkiff, in this case^ was, and is Sheriff, within and for tl;|| 
C^Hiaty of Franklin, by virtual of bis said office, keeper of saiq 
piisoo $ th0 said Sheveric Holmes, then being Sheriff and 
lE;e^per ot said prison, did represent the situation of the said 
Jlbenezer Blanchard, to the overseers of the poor of St. AlbanSi 
aii4 doms^nded of the overseers of tbe popr, as aforesaid^ to 
provide for the support of the said Ebenezer Blanchard ; the 
said overseers then and there refused, and ever since have re- 
fused, to provide for the support bf said Ebenezer Blanchard; 
that said Holinesdid, firon^ the time last aforesaid, until the 22d 
dftjrof Dec^ntb^ 181S,^es^e i^itb bis family^ in said Jail- 
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bousQ ; zjp4 4^<^ during the time aforeaaidt provide for the mipr 
port of said fibenezerBlanchard. 

The question, for the opinion of the CcMir t, jU wbedMr^ froia. 
the facts stated, the 9aid l^heyeric Holines, is entitled, by lair 
to regpver of^ ai)4 from the ^^ersseers pf the poor of S4. Al- 
|»aiis, for the ^uppqrt of said Blanchard* as aforesaid* . . r 
. Jiidgmmt — That the ov^seers are liaUe, 2^id thai nbiRtiff 
recover, &c- 






Jfo. 5. 
"^WN OF IBA oyi^tnft TOWN OF CIJkB9N|IO]N[. 

f 

WHERB a person came to rni4e in the town of I, an4 wai legally warned to de]|Ut 

lakl tbwn, sod aftlirwtrilt did depait laid town, atad reside in ^tbe town of G, and Uier^ 

mtorili K t ti w i int ; aalf afttnAir^ rietiiniefl to <Uie town of I, and there rettdecl one 

TtM*, .vitjioiit beiiicw«ni(B4. Heidi that the waraing aferWaid, presented ^e .pvnon 

warned, from gaining a settfement hf the second re8i<}eoce. ' ' - Jl 

' THIS was a writ of error, brought to reverse the Judgmei^^ 
of ftuttand County Court,. * ' " /% 

The case was, ah order of removal of two paupers, made in 
favor of the town of Ira, upon the town of Crarehdon. • 

On the trial, in the County Court, the town of Ira offered the 
record of tiie warning of brie' of the paupers, in June, 1804^ 
arid of both, in February, 1808.' • ' » ' 

These were objected to,* inasmuch a$ it appeared, from the 
f^idence, fhat tlie paupers'had subsequently departed from said 
town, and gained a settlement in Clai^endon ; and, after haying 
gained a settlement in Clarendon, had removed to Ira, and theri^ 
jpesided a year, without being warned ; and, therefore, the tes- 
timony was immaterial and irrelevant. > '^* ; - 

The Court rejected the testimony, and a verdict was return* 
ed for Clarendon. ' ^ . . > ' • 

Ira filed their bill of exceptions, .and bjroujght this writ of 
error. 

■ By the Court. The question is, whether a warning, ag^^/^ 
al^ly to {he Statute, r Vol^^ {>« 400, proverits t|i^ jpesson iv^^nin}, 
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fr/xxx gaining a settlement, by the residence immedtateiy fol'r 
lowing the warning only ; or whether the effects of the warn* 
iilg extend %o all subsequent, though distinct periods of resi- 

.dence. 

The Court considei^ there' is a material difference betweet^ 
the Englibh^Statute and ours, on this subject. The English 
'iBtatute merely gives a sefttement, by residence one year, with-* 
out being warned, but does not express the efiect of sucli 
warning. 

Our Legislature has undertaken, expressly to dclare the effec^ 
of the warning, and must be presumed to have expressed their 
intentions explicitly, and to intend something more, than would 
be inferred from mere silence. They intended to make a dif- 
fi^rence between our Statute and the English. 
^.\ The 2d section of the Act, does not limit the eflttct of this 
framing to the present residence of the person warned, but ejc- 
pressly declares, that the person warned ^^shall not be deemed 
bnd adjudged to have gained a legal settlement in such Ummj 
unless such person or persons is or ar^ discharged from such 
Warning, by a^vote of such town,^' &c. 

This section was wholly unnecessary, for the purpose of pre- 
venting a settlement, uu^ler the residence, immediately follow- 
ing the warning ; it must have been intended to vary our Stat* 
utis from the English so as to extend the effect of the wlirning 
to all subsequent', though distinct periods of residence. ^ 

Judgment — There is error ; that the Judgment of the County 
• CJburt be reversed ; and, 

Judgment — That the pauper was duly removed — Chief Jus** 
lice Chace dissenting. ' . 

CASTLBtOIf against CLARENDON. Rvikmd, laiO. 

THE omiinoD of the word« '*wUh my return thereon,^ i»JOke lervice ef m wimiqc to 
^art siowD, redden the wamiog ille^K 

'^iiPHlS was-t^i %ppeflil 'IVbm an order of rempvar of Hester 
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Willilini, wife of Cato Williams, toade ia favor of (ke towa of 

Castteton against the town of Clarendon ; the case was deters 

mined upon the question whether the pauper had gained a sel-^ 

tiement in Castlcton. It appeared from the case that said Ca» 

^ to Williams moved to said Castleton, in Jtfarchi 1811, with hiar 

wife, ahd tlicre resided until the susmner of 1819 ; that <|n the 

6th day of January, 1812, said Cato was warned to depavt said 

Castlaton, in the following manner : 

, State of Vermont, ) To Ebenezer Langdon, first Constable 
' Mniland Conntj/^ «t, > of Castleton^ Grbetino : 

You are hereby required to summoa Cato Williams, pow re* 
siding in Castleton, to depart said town, Sic. 

CastUtoHj Jan.^y 1813. 

Then s,erved this precept by leaving a true and attf^sted copy 
af the same, lying on the table of die last and usual place o* 
abode of the within nanfted Cato Williams* 

Attaftt^ EBENEZBR LANGDOIi^ 

FirH Conftghle^ 

From th^se facts it was coatended, that the said Cato had 
gained a settlement for himself and family in Castleton ; that 
the warning was defective* 

1 • That the Select men did not sign the warning as Select 
men of Castleton. 

fi« The trervJce aad return of the Q$cer if as sot made f:on« 
formable to law \ the BeUirn omits the words "^iih oy. return 
thereon,'^ which 9s^ necessary. 1 Stat* 62. 

By the Court. The return of the officer is dc^fective 4 thf 
pauper was not legally warned* 

Judgment — That the pauper was unduly removed. 

« 

Ab. 7. 

A wamMV t9 rfmut a towD mwt be ^recorded before the end of the yew*s reaideoee 
of the person waroed. 

• THIS was an appeal from an order of repaoval. The pau- 



PAUPER CASB8. . l»3 

per k«d vesii^d more than one year in the towa of PaatOD) imd 
been wapiied within the year, but the waniingi, &;c.. was not r^ 
corded within the ye»r. 

Decideet — Thai the warning nraftt be recorded before the 
end of the jrear of Ae panp^s residence. At the end of the 
year the paaper has either gained a settlement or not ; after 
the expiration of the year nothing caa be done to alter the rel- 
ative situation of the town with other town&) and it is important 
tfaat other* towns sko»ld be enabled Man to ascertain the facts 
by the records. 



. . aixmiiEBXim i««csse uuimAJiwto^* 44di9/mt, iai7. 

WARNING under the Statute, ^ the father and paronte^ is 
not sufficient to protect the town against the maiAtfrnanGe of a 
poor chftd who has resided in the town mere than ofie 3rear af- 
ter arriving of full age, and not himself warned. 



*THE question in this case was, whether the time, when the 
warning was, by the officer serving the. same, returned to the 
Town Clerk, could be proved by parol. 

By the Court. As the evidence of this fact is not required 
to be a matter of record, it may be proved by parol. 



BRANDOK against PITTSPCHiB. RuHand, tS«9. 

TBB effleer^t return on the waning masi state the particahr sftliatioa in which the 
copf was lefl— after the «^ration of the year the ol5cer senriag the warning cannot 
amend his return. 

ORDEk for the removal of Joshua Leclave, May 30, 1817. 
On the trial of this cause at September term, 1818, the over- 



164 PAUPER CASES. 

ee^rs of the poor of Plttsford offered in evidence a warnihg da'^ 
ted the dev^nth day of March, 18 16» which was served on the 
]3th day of the same March, and within one year after the said 
Ledave moved into the said town of Pittsford ; the return stat- 
ed the service to be "by leaving a true and attested copy at the 
last place of abode,'' without specifving the particular situa- 
tion in which the copy was left. 

^ To the admission of this evidence the ovetseers of the. poor 
of the town of Brandon objected, and the evidence was exclu- 
ded by the Judge. 

Thereupon, the overseers of the poor of the town of Pitts- 
ford moved, that Jonathan Dike, Jr. the constable who served 
the said warning, might be permitted to amend hi^ return so 
made as aforessiid, but the Court over-ruled the said motion 
and refused to permit the said Dike to amend his return. 

Verdict for the town of Brandon. 

Motion for new trial by .the counsel for the town of Pittsford, 
founded on exceptions to the decisions of the Judge. ^ 

In support of the motion, Kewell and Wiltiams contended : 

1. That the omission in the returh was not fatal.^ 

2. That the service having been made in fact conformable 
to the Statute, the officer ought to have been permitted to amend 
the return, if it was defective. 1 1 Mass. 477. 

Contra. Langdon t 1 . That the defect in the return was 
fatal. 

3. That by the Statute the warning and service thereof, must 
be recorded, which constitutes the evidence of a vested right, 
and cannot be amended after record thereof. 1 ^ac. Ab. 167-8. 

The Court decided, that after the expiration of one year of 
the pauper's residence, the officer could not be permitted to 
amend his return, and confirmed the decision of the Judge. - 

The motion for new trial was dismissed. 



»> . 
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POULTNET against FAIR HA VEST. Rutland, 1819. 

' • . . • • • ... 

A person, residing io a town prevwUs to the Act of 1801, and contmuing to reside Ui 

tiiB town tfkpr the passiog of the Act, may gain a aet^ement under ihA, Act. 

In ease of aq]order for removal of baabaod and wife, as paupers, and on the trial the 

husband testifies that he was lawfully married to tUe woman, she cannot be admitted to 

t^tifv that she had a former husband livii^, nor can that fact be proved by reputation. 

APPEAL from an order of Justices fof th^ removail of John 
Slyter and wife,* from the toWn of Poultney to thfe town of Fair- 
Haven. 

On the trial of the issue, whether duly or. unduly removed, 
at September term, 1818, it was proved that Jacob Styter^ the 
father Of John, moved into the to'wn of Facir-Haven, in Febru- 
ary, 1801, and there resided a number of years, without being 
warned out ; that John Slyter, the paupet', was then 19. years 
old ; testimony was given to the Jury that John Slyter, the pau- 
per, absconded from Fair^Haven, in December, 18GI, and had . 
not ireturned until he was brought back by the order of removal* 

John Slyter swore that he was lawfully m&rried to Asenath 
Slyter, the person removed as his wife. . 

The town of Fair-Haven. then offered Asenath Slyter to prove 
that previous to the time, when it was alledged.she had married 
Slyter, she was lawfully married to one Amasa Austin^ who ii 
now alive, which testimony was rejected by the Judge. 

The town of Fair-Hav^n then offered to prove her marriage', 
with Austin, by reputation, ahd cohabitation with him as his 
wife, and that Austin was yet alive, which testimony was re- 
jected by the Judge. . 

The Judge charged the Jury, that the said Jacob Slater, by 
femoving, as aforesaid, into the town of Fair-Haveny in Feb- 
ruary, 1801, and there residing a number of years next after 
the €th day of November, 1801, without being warned out 
agreeably to the provisions of the Statute in that behalf, there- 
by gained a settlement for himself and family ; dad also, that 
it would make no difference, as it respected the aettlem^t of 
John Slyter, the pauper, whether he went away in Decemberp 
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1801, or not, as his settlement wbuld still follow the settlement 
of his father ; and, if his father gaiined a settlement during the 
siiiiority of the son, as aforesaid, he also gained one for John 
Sly ter, unless said John had gained one fbr himself* 

Verdict for the town of Poultney. 

Motion for new trial, by the' town of Fair-Hayen, founded 
on exceptions to the decisions and charge of the Judge. 

In support of the motion, Langdon and William$ contended t 

1. That the Act in relation to settlements passed Novemfoei- 
1801, haft no effect upon those who were already in town, but 
only on thosife who should thertqfier come into any town, itC4 
4 Burr 2057, 6 T* R. 330. Bur. Set. Cases 509-25. Selwya 
N. P. t». 

2» TfaiLt Aftenath Slyter, so called, Was a competent witness 
to prore her marriage- with Amasa Austin^ the town of Fak** 
Haven had a right to her testimony, and could not be deprived 
of it by the town dt Poultney, first calling on John SlyCer^ her 
supposed husband. 

3. Evidence of her- marriage trith Austin, by reputation, 
ought to hate been received, as it is admisi^ible testimony, in 
all cases, t^xc^pt two, vi2 t Prosecution Soi^ Bigamy, and lie* 
tions of Crim. Con. Swift^s Evidence 140. 

By the Comt. Asenath being prima facie the wife of Johh 
Slyter, it was necessary a previous legal marriage should be 
proved to »hew she was not his legal wife*--<ofaabitation with 
Austin, though sufficient to charge him, was not prosper evU 
dence to disprove her the wife of Slyter. 

The Comrt confirmed the decisions of tibe Judge, and tbe 
ptQtion foe a new trial was dismissed. 



L. 



JVb. 12. 
CABTIiSTON ifadiif CLA^ENIK}^. Ittilfttmi, iai9. 

fiftROl^. ^ f%e«)Mnty durt hfitd diBtalsd^ the Gompl&t&t 
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« 

of the ov^erseers of Castleton; b^cau^e it w^s signed by on^ 

overseer oply^^ 

The Court reversed the decision of the County Court and 
decided tb^t the signature of one overseer of the poor to th€ 
complaint, was sufficient* 



BBN80N 4if attui WEST-HATBN, ApU. JSu(2m2, 1819. 

A miller, l|ouiut out af aa apprcDtice, does not gaAa a settlemeat, hy hii reiidence with 
1^ maitter, but his settlement foilowt tiiat of his fat)ien 

THIS was an appeal from an oi*der fisi^ f^emoYmg fiobHt 
Sbarp, a pauper, ftom the town of Benson to ti|c tosra of W««jfeir 
Jlgv^n. 

The counsel for Benson relied on the felibMriog j^olnt, iii 
wit : That Robert Sharp, by the indentures executed by his fa- 
ther Abraham Sharp, on the. 28th day of February, 1811, to 
Reuben Wilkinson, of said West-Haven, and going and living 
with said Reuben as one of his family, in West^aven, afore- 
^id, for more than one year, tiU he w»s itwe$tty-Q9<^ y.e^l of 
age, thereby became emancipated &om hia ^i^^ei^s feB^%^ fflfl 
acquired a isettlemeht for himsei^in said WieiH-jE$ayen* t^ T:?^ 
Step. 670. 3 Bur. Set. (hses S87. 1 Siaraege ^$fh9* 

Co^ttiu That the pa«i^er Raised lio s^kp^nt, wh^ re^^- 
mg In l^eft-liavefi, und^r &e indwtfires ^ dpipTeiMtic^^ifi • 

Settlement in Vermont, as well as in EogliM^^^iDiiJK^ bjs gain- 
ed by express Statute ; those who are embraced in the words 
of the Statute, ^'coming and residing in any town,^' &c. must 
be those who are de facto or de lege, independent of others and 
acting for themselves. 

That an apprenticeshi|^|s ^pt^Jby jiny legal principle, to be 
considered as emancipation, but on the other hand, a continu- 
ance! of servitude, imposed oy parental authority. 8 Term 
A^. S56, 6T/tl.^7. Sti^]^e4Si,BS4^. 

The Court decfded-**? kat 4he pamper Ai mH g|m a Aettfe** 
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ment, by his residence with his master, under the indenture ojP 
apprenticeship, but that his residfsnce followed that of his fat 

r 

ther. 

^udgnunt-x^Thait the pauper was unduly removed. 



Jfo. 14. 

IN this case the Court decided, that all pleas on motions, 
founded on the irregulai^jty of the proceedings, should be first 
tried as dilatory pleas are, in other cases, and the merits of the 
ease, on the issue, whether duly or unduly removed, involving 
the question, where the pauper was last legally settled^ might 
be tried by Jun/ triaL 



Ko. 15. 

.TOWN OF WA6BINQT0N a$tthMt msnVG. Orange, in^, 

IN Error. . In this case the Court decided, that overseers of 
the poor might, as agents for their town, make contracts for the 
support of the poor of their town, so as to bind to the fulfilment 
of such contract 5 and that, where there are three overseers 
and one was requested, by another, to take charge of a partic* 
ular pauper, his contract for the support of such pauper? W9? 
binding on the town* 

PAX|kIENT~See Tender 1, ?. 

PENALTY. 

DBNTQK AND $MITH <iffaAi«/ CROOK. Jddiiwi, mo. 

ACTION of debt to recover the penalty for receiving $. 
fraudulent ponveyance of lands, with intent to. defraud th^ 
plaintiffs of their debt* 



L 
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Motion to dismiss, for want of a minute of the true day^ 
month, and year, when the same was exhibited and signed. 

By the Court. The decision of this Court, pr^yious to the 
passing of the Act of Nov. 10, 1808, explanatory of the Stat* 
ute of limitations, ii^as, that this c^se capie within the first sec^t 
tion of the Statute of limitations, and the Statute of 1808, ex- 
pressly excepts this case out of that section. To carry the in- 
tention of the Act into effect, the 5th section of the Statute of 
limitation does not extend to this case, and no minute of the 
^rue day, &c. is necessary. 

Motion over-ruled. 

^ee Marriage. 

PLEAS AND PLEADINGS. 

Ab. 1. 
JOX7E8 dgaimt AMES. Rutland, 1816^ 

A Judgment rendered against the defendant, who was out of 
the State, and had no notice of the suit, caniiot be over-hauled 
hy plea, in an action brought on that judgment : *rhe only rem* 
edy is by writ of review, brought by the defendant within ^hreei 
years, agreeable to the provisions pf the Statute. 



Ab. 2- 
SWIFT against HAMBLIX. Bennington, 1816. 

IN an action of Indebitatus assumpsit, the defendant plead-* 
ed a judgment rendered in trover, for the 'same cause of ac- 
tion, and averred that such proceedings were had therein, that 
defendant recovered his costs. Held bad on demurrer, for that 
it does not s^ppear, by the plea in bar, that the merits were triedr 
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* 

A declatation against the defendant, ds receiver, held good,, 
dtt etror, where the plea, below, was general demurrer, though 
it was not averred, in the declaration, of wtkom the defendant 
received, &:c. This was a case of joint partners in tanning, &c« 



GLBASON c^oiTuI HO WARa rHuEbM, i9iT« 

IN an action of trespass quare clausum fregit^ if the deiend*^ 
ant attempt to justify, under a special plea of title and pos- 
session, he must aver every material fact necessary to consti- 
tute a title. An avenoent that iho title, &c. was in ^aother 
on the fifteenth day of, &c. and that he attached, ^c« op the 
sixteenth day of same month, does not connect the title of th^ 
other and himself. An averment that the execution was lev- 
Sed| &c, ia bad^ unkss it appears the executioa was in Ml life^ 
Aa averment, that by reason whereof, (alluding to the priw 
stiitoaitel:' of the l^vy ^ the ei:ecii<ioQ, iic.) the defendant be-, 
imne seized and possessed, in fais owb arigbti &c. is argumeu- 
tative and bad pl^iog» wless the prior averment will nsces.^ 
sarily warrant the conclusion of seizen and possession, i. e. 
unless they are such as to give tide and possession. ' An aver- 
ment, in the plea that defendant was seized and possessed, &c. 
at the time when tbe trespass is aUedged to faavie been com- 
mitied, wiH not avasl, in xase there ajre l«ro cqyuts in the decla- 
raiicm, and trfspa^sies ip each^ aUedged to have been conmt- 
led at d^ffercot tiines* 

^Qjmrt/'. Does not this spiscial plea amount to .the fen&rzl 
i^9M$ ^ani^ therefore; b^ ? 



/ 
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JVa. 5. 
O klAjVP iigainst BURNELL. Windsor^ UVT. 

WHERE thpere are mutual and divers covenants between 
the parties, and to be performed alternately, er at different 
times, they are considered independent sfnd the plaintiff need 
not alledge performance on his part ; not so, if all the plaintiff's 
covenants were to have been "performed, prior to the perform* 
ance by defendant. 



JVb. 6. 

* TUCKER against STARKS AND BELL. Franklin, 1818. 

A motion to dismiss, made by a tenaat, for not joining his 
landlord in an action of ejecttneajU against him (the tengiftO 
cannot be made, except according to the rules of jpleadinrg in 
abatement* 



JVb. 7. 

PHELPS againti MOTT. Feanklin, 181$. 

dCIRB Taciaa to County Court, on jud(pnent of a Justice Peace, mder tbe£tati|(e^. 
ibttst set out facts sufficient to shew it comes within the proTisions of the Sutute. 

SCIRE Facias, in comdion form, brought to the County 
Court of Grand-Isle County, on a judgment rendered on con- 
fession, by a Justice oi the Peace, for $150 damages. 

jp/gtf-*That an execution issued and was returned satisfied. 

BepKca/ion— *That the execution was, by mistake, levied on 
property not the debtor*s. Demurrer, 

By the Court. A Scire Facias can be brought to that Court 
only in which the judgment was rendered and where the record 
. is, but the Statute directing the mode of levying executions, 
sec. 9, 1 vol. 327, gives a remedy by Scire Facias to the County 
Court, on a judgment rendered by*a Justice, over fourteen 
dollars, in one case only, where an execution has issued and 
been levied, by mistake, on property aot the debtor's. The 
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Scire Facias, in suchcase, must iei forth facts sufficient to shew 
it comes within the provisions of the Statute. In this casd^ 
the declaration, in common form, gave the County Court no 
jurisdiction over the subject matter, and is clefarly bad, 
Jiu/j^men^— Declaration insufficient* 



JVb. d. 

FARNSWORTH againsi NASON. Franklin, 181 9, 

• 

VVHERB, in to actioo of a^sumptit, Uiere is a special couot oo a promise to do or 
perform some collateral act, such couni ought to alledge a breach of the promise. 

Ereiy special count mast contain, in itself, alf the avermeDts necessary to shew a cause 
of action. • 

ERROR. l*his writ was brought to reverse a judgment 
of Franklin County Court, November terin, 1819, in favor of 
John Nason, against Samu^ H« Farnsworth. 

The plaintiff below, Nason, declared in a pleat of the case, 
for that whereas, at a County Court, holden at St* Albans, afore* 
3aid, on the last Monday of January, 1814, the President, &c. 
of the Vermont State Bank^ recovered a judgment in their fa* 
vor, against one John Curtis and one William Foot, for the sumt 
of ^358,36 damages, and also costs, fro^ which judgment the 
said Curtis and Foot appealed to the Supreme Court, Deceol- 
bcr term, 1814, and upon that occasion one Orange Ferris, of 
St. Albans, aforesaid, with, and as surety for, the said Curtis, 
became recognized in the sum of $500^ for said appeal, in due 
form ; and \;(rhereas, the action aforesaid, was by appeal, as 
aforesaid, duly entered in said Supreme Court, and whereas 
the plaintiff afterwards, to wit, on the 29th day of December, 
1814, executed his bond, at the request of said Curtis, to the 
said Ferris, conditioned that the said Ferris should be indem- 
nified and saved harmless from all loss, cost, or trouble, on ac- 
count of his having so become recognized, as aforesaid ; and 
whereas, the said President and Directors, at the Supreme. 
Court, June tirra, 1816, recovered final judgment in the suit 
aforesaid, against the said Curtis, (Foot being then dead ;) and 
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wh^eaiB the said Orange Fen:i3 became liabl^e, and was cpi^- 
pelled, to pay .tl)ke said Presicjeot aod directors, on his recog- 
Dizanceaforeaaid, th|s ^usi of ^390 ; and whereas Uie s^id Per- 
j*ii had thereupQQ called on. the ,plaiatifi', pjl jiccount of the bon^ 
ao .executed, by the plaintiff, ^o ^ipoi, ,as piforesaid, aod r^que^t; 
ed to be indemnifie)] in that i^ebalf ; and whereas the plaintjff 
lwid,oa or abopt the ^itb.cla^.Qf Septemiber, 1816, applie^l tgi 
the said Curtis^.^nd r^que;»ted .hini to secure the plaintiiT inihat 
behalf, by reason whereof the said Curtis afterwards, at St: 
Albans aforesaid, on the 3Dth da^ of September, 1816, for and 
in behalf of the plaintiff, and to secure tb^ plaintiff Jn that be- 
jhalf) frpoi ey^ntuarl Ipss s^d damage, arid v^ith the .knowledge 
atid consent of the said Farnswortb, ajld;^t hi^reqi^st, coa- 
xeyed to the ^aid :FaPasworth divers larj^e ti^cts of lands, ly- 
ing and being in the towns of St. Albans .and Qeorgia, of a 
jarge rvalue, to wit^ .^dOQO ; ng^. the ptaintipT avers that the ^aid 
^e|9n^$k^t,^ftprw^rds,.tp wit,;^t ,St. Albans afotjeaaijd, pn the 
^Rie 3Qtb d^y Af Septeip^er, X816, in ^popj^icjeli^jipa of the 
^|$lte^ tso-po^vi^yed to }iim, by. the said CurtAs, ,aai ^foresaid, at 
)lhe fieq^»t lOf the defendant ^as Aforesaid, jaod fpr the purpose 
aforesaid, assumed upon him^plf, aiid to^the plaintiff faithfully 
4>iKmi^, to indepnify and save harmless the plaintiff irom 
^all :|p99,:po^t,.or damage, arising to the pljtrinjtiff .by reason of 
4^is;spji?^ii»ng'^?tecuted ^ai^ boftd,pf iAd^rgni^ty .tp ,the said Per- 

^iQ,^;^pi(esai4« 

>9d0flHW^ ,]^oMeypaid* 

^fi. JRpr ilands^old. 

.Ath. Jlppey jiad wid>re(;eivied* 

Conclusion. Yet the defendant, his said several prQfnjses 
^Rfore^idf not fSegiUQding, hath never ipd^Dpified .^Did saved 
harmless the plaintiff, on account of the bond^afprie;$^id, \}\^i scj 
i*ojda.fe«h we^jrefused, ^d 9tiU4plii jef>isie,^th0|igh thereto 
ifi^(|ij^fted ; bPVpn* the. Qpntraiyjh^i«pf,»the pontiff f^th.begp 
4Mfte:itf^dv.ioipal jii^gqientja^ the w^i'ei:- 

4ri8,K)nf^aidbPflid ; arvd^sajdr Fw^,l|^t^ ije^KeM .«ftd cplject^d 

2 A 
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of the plaiDtiff the sum of four hundred, sizty-fonr doltair^y 
98 cents, besides officer^s fees on said execution, {6,4^; 
and the plaintiff hath been compelled to expend Kirge sums of 
money in defending against the suit of sauf Ferris, in that be-^ 
,hni(, to iHt, ^100, of alf whidi, ddendant afterwards, to wit, 
at St. Albans aforesaid, on the first daly of November, 181Cf, 
. had notice, nor hath defendant ever paid to the plaintiff the 
said sum of money, or any part thereof^ but, He. Ad damnum 
<800. 

Demurrer, as to first count. 

General isstie, as to the other thre^ counts.' 

Judgment of County Court, that the first count ii^ plaitiff^^ 
declaration is sufficient. 

iJrrbr afssigned. The insuflScieticy of the said first count-^ 
and judgment thereon. 

By the Court. The first count in the plaintiff's declaration 
is clearly insufficient. Wh^n there is a special count, on a 
promise to pay money, and general counts, a general breach is 
sufficient, but where the special count is on a promise to do or 
perform any other act, such count ought to alledge a breach df 
the contract. 1 Chitty's PI. 326. 

But, it is not necessary to decide this to be an indispensable 
requisite. The first count declares on a promise to indemnify, 
but does not alledge that plaintiff was ever damnified ; every 
special count must contain all the averments necessary to shew 
a cause of action; this count does not state any notice to de- 
fendant, of plaintiff's loss, or that he had sustained any loss or 
damage ; , and it shews no claim or cause of action against 
defendant. 

Judgmeni — There is error, and that Judgment of County 
^ Court be reversed. 

Before the Court proceeded to render such Judgment upon 
the record, certified to this Court, as the County Court ought 
to h^ve rendered, the defi^ndant in error, moved to amend 
his declaration ; leave was granted upon payment of all back 
costs. 
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Ko. 9. 
PCBTQN against BQSTWICK ANI^ FB^RIS. fr^nhlin, 18t9. 

ACTION of assumpsit for goods sold and delivered to A aod B, as partners under the 
lirm of A, non est as to A. B Breads in bar that tbe said A and B were not partneiv, 
tbat tbey were not doing buslnesi under tlie firm of A, nor was any credit given to A anf 
B^ at their request, but to said A anly^ at bis request cnly. Plea beld bad on demunw*.^ 

THIS was an action of indebitatus assumpsit* 
1st Count. For goods sold and delivered* 

2d Count, Money paid. 

3d Count. Money had and received* 

The defendants were charged as partners under the firm of 
Andrew Bo&twick, and the writ returned non e9t as to Bostwick. 

Plea of Ferris, in bar* That the said Jonathan and Andrew 
were not joint partners in trade ; thai they were not doing or 
transacting any business in the name or firm of Andrew Bost- 
wick, nor was any credit given to thp said Jonathan and An- 
drew, or at their request, out to the said Andrew only, and at 
his request oniy. Demurrev* 

By the Court^ The plea is nothing more than a denial of 
|he declaration ; it traverses facts necessary to be proved by 
(be pl^intiS'o^ the general is^ue^ aqd the plea is tantamount to 
Ihe general i^sue, and therefore, insufficient^ 



Jfo. IQ, 
PARKHUiL againtt PARKHILL, EXECOTOft. RuOa^d, IMO. 

YTHBRE a claim, on book, is allowed by comoiisBioaeri an an insslrent estate, a[^ 
objection by >q hur^ and an apgeal prosecuted by the creditor ; the beir k allowed, in 
the name of the executor, to fiie a declaration, in Snprente Court, <m noC^ itgaimt tfa^ 
Wtdilor proteentiQg the appeal. 

THIS was an appeal firom commissioners on an insolvent 
estate, prosecuted by the creditor, Jesse Parkhill, on the ob- 
jection of an heir and creditor, agreeably to the Act of 1817. 
Acts of 1817, p. 90. 

Jesse Parkhill had a demand, on book, allowed by the ^om- 
fl^issioners, to which th^ heir and creditor objected, &c* 
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And now, the heir and creditor make the folloi^ing motion : 

1 . For leave to file a declaration, on thr^e Aotfes, in favor of 
the estate, against the said Jesi^^. 

2. For an order 16 cottiptl JefeSe parkhiH ta appejBirand 
plead to said declaration. 

3. For leave tp plead the apiount, due on said nptes, in off; 
sett, to the claim of the said Jesse, on book. 

The Court permitted the declaration to be filed. 

NoTB. I have oot nioatet tufficieot to Ai e^rtaia i^bttlfet any fartb^ dflcidoji way 
laade. Reporter. 

See Audita Querela 4. Bond» Bail 2. Covenant. Ex, 
and Ad. 13. False Imprisonment 4. HighBailifi^ Jurisdic- 
tion 1. New Trial 5. Pauper Cases 14. 



PLEiDGE. 

APAMS against CLARK. Rviland, 182II. 

A re^oesis B to endone for him, to the bank of T« for (2000, and in 6Mcr tp •eqir^s 
B, procures C to lign a note with him, payable to B,for the ram of (2000, and delivers 
ihte note to i. Afterward, A wishes B to endorse asain, for biin, to the bank of 1*, for 
^2IMM. B endorils, atni A pleilges the sam^ tttte, as seeuHly, for the ytamA endorae* 
menl : On C's being enquired of, by B, whether A had a right thus to pledge the netd, 
he replied, that he was liable, on the note, to B, and* that A might thus pledge ft. Af- 
tenraids, A procures B to endorse, for him, t Blank note, which A fills up, to the Far- 
mer*! Bank, for (2000, -and pays the note to the bank of T, the said note signed by 
A and C, still remaining in the hands of B ; B i< compelled to pay the last note to the 
Fanner*s Bank. 

Beld-^That tjie |iole, signed by A and P, in the hands of B> was^a continued guarantee 
Hk the m^oiint 6r the isalni, and remained as security genertily, f<»r any sum A might 
^roclir^ of Bj or by means cff B^ name, as surety, io tfa^ amodnt of J2I^. 

ItnS W&s all action on a note. 

P/ea-^Non assumpsit 

On the trials at September term, IQl&i the evidence was ; 
Stephen D. Clark, on the 16th day of November, 18J6, wish- 
ed to obtain money, at the banks of Troy, and procured plain- 
tiff to end(^se for him, for the $um of two thousand dollars, 
and to secure the plaintiff, procured Elijah Clark, the other de- 
fendant, to execute the note, on which this action is brought, 
and left it with the plaintiff; that on or about the 16th day of 
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^aDuaiy, 1S17, the* said Stephei^- wisked tb«' plaintiff to €»doiiie 
lagain, for him, at tfie bank of Troy^ foF tviro thpuBftfid ^lavs^. 
which plaitttiff did, and ihis first »ot« was taken Dp^ f on being* 
enqorred of, by ptainCiff, what security he would give, be said^ 
"you have my brother's notei, as your security,** and ditti b0 
should probably want othc^ renewals, and the note of U^^ 
brother should remain as security } that Elijah, on being enw 
quired of, before the second note given at the bank of Troyy 
became payable, whether Stephen bad a right to pkdge the 
note, for the second accommodation, then obtained at the bank 
pf Troy, replied that he was liable on the nofe^ to the plaknifl^ 
and that Stephen might thus pledge it ; that afterwards, and 
before the second note became payable, and a few days before 
March 17, 1817, Stephen again requested the plaintiff taen« 
dorse for him, plaintiff signed fi blan}t note, and Stephen filled 
it up with a note, payable at the Farmer's Ban)c, for the same 
sidta of two thousand dollars, dated March 17, 1917, wfaicb 
was discounted at the time the second note became payable, at 
th^ Troy l^ank, and that note was taken up. Plaintiff has been 
compelled to pay the note given to the Farmer's Bank, 

The Judge charged the Jury— That, as the note on whtchi 
the plaintiff has brought bis action, was executed and deliver- 
ed to him, by Elijah Clark, to indemnify the pkiintiff against 
his endorsing a note for Stephen D, Clark, to the bank of Troy, 
for ^2000, on which said Stephen T). Clark obtained that sum ; 
that when Stephen p. Clark paid aad took up the Bote^ so en- 
dorsed, by plaintiff, to the bank, the note in question, so lodged 
as security, became inoperative, aqd would not extend, as se-* 
curity, to a subsequent endorsement, of another note, for Ste- 
phen D. Clark, on which plaintiff bad been damnified, unless 
Elijah Clark bad given new effect to the note, so lodged with 
.plaintiff, by agreeing or consenting that the same should con- 
tinue as k security or indemnity to the plaintiff, against sodi 
subsequent endorsement. 

Verdict for defendant, and motion for new trial, founded oi| 
ctxceptipns to the charge of the Judge. 



lae PLEDGE. 

In support of the motion, for the plaintiff, it was contendecl f 
That the note, on which the action wa3 brought, was a guar? 
ant^e, not only for the fir$t en(}orscment,' but for the subsequent 
endorsements of other note$, tyrhjch operate^ as a payment, or 
procured the nieafisof payment, uppoi the responsibility of the 
plaintiff, in nature of a continued guarantee. Maule et ah v. 
Wells, 2 Camtpbell 413. Ifason y. Pritiphard, Do- 436. 1 2 
iEast. 227. 

-Contra, ("or defendants : That the note^ in question, wa^ 
delivered, for the sole purpos^e of indemnifying the plaintiff^ 
against the indorsement which the plaii^tiff made for Stepheq. 
D. Clark. The rights of the plaintiff, and the liability of die 
defendants, were precisely the same as they would have been^ 
had the defendants, without any note, entered int9; a contract/ 
to indemnify the plaintiff against said endorsement* The pay- 
ment of the note, thus endorsed, would, in either case^ discharge, 
the defendants from any liability to the plaintiff, oq the note, or 
on the contract ; and, in this case, the defendants coutd 9<^ 
more be holden on this note, in consequence of a further en- 
dorsement, by the plaintiff, for said Stephen D. without the as- 
«ent of Elijah Clark, than they would in case of such contract 
%» aforesaid, without a renewal of the same, or in other words, 
without a new contract, in relation to such &rtber endorse- 
ipent. 

Opinion of the Court. The Court consider, from the evi- 
dence, in this case, taken together, especially from the fact 
^t Stephen D. Clark was permitted, by Elijah Clark, to have 
the possession and control of the note, in the first instance, and 
the fact that, after the second endorsement, by plaintiff, and 
pledge of the note, by Stephjen D. Clark, Elijah Clark admit- 
ted to the plaintjff his liaUlity on the note gtneralliff^hd the 
right of Stephen D. Clark to pledge the note, as he had done ; 
t}iat the note, in the hands of the plaintiff, was a continued 
guarantee, to the amount of the note, and remained as security 
generally, for 'any sums Stephen D. Clark might procure of the 
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plaintiff, or by means of plaintiff's name, as surety, to the 
amount of two thousand dollars ; and that, for this purpose, it 
was not necessary that Elijah Clark should give any new effeet 
to the note, by expressing his agreement or consent, but tfaat, 
in order to prevent such continuing effect, of the. deposit of the 
hote, with the plaintiff, as aforesaid^ Elijah Clark must have 
expressed his dissent, and refused to penait the note to con- 
tinue, as a security, or indemnity to the plaintiff, agailist any 
farther endorsement. 
New trial granted — Judge Doolittle dissenting, 
LangdoHj Willmmsj Mallary, and Lathropy for plaintiff* 
Ktllogy Smithy and CAtj»ma», for defendants; 

POOR DEBTOR. 

No. 1. 

AI)AM8 agaiiMi MATTOCKS. C^t/Zctulen, i8i5. 

THE citation must be served on a creditor, if within diis 
State, though no agent is appointed, on the execution, in the 
county where the debtor resides, and the Jailer is liable for an 
escape, if the defect appears, on the face of the certificate 
lodged with him. 



Mo* 2. 

tHORNtOl!^ a^imt RO^NSON AND HOWARD. J^oniH^, 1^19. 

» 
IN «ii actioQ on Jail bood, afaiait the bail, tiie certificate of a Judga and Juttice^ 

that tlie priacipal oaght (o be disehafged, haviog takea tb6 pdor debtor*! oath, is ooo» 

clunve and cooftitotei a food defooae. f 

THIS was an action on a Jail bond, and the plaintiff was a 
resident of Burlington, in this State. 

Pita — That Ephraim Robinson, the principal, was discluMrg^ 
ed, under the Act relating to Jails and Jailers, and finr (^ it^ 
lief of persons imprisoned therein ; the proceedings of die 
Justices were set forth, in t|ke plea, and it appecM^ tbe ciQ^ 



0D0 POOR JilSBTOR. 

{ttoQ was «efired^ by leaving ;8i true and attested copy, ia the 
ll^nds of the plainUff'^ attorney, Alvan Foote, Esqf at his officci 
jn BmrltogioQ, because -die ^aid Adel Thornton was not to be 
ibttod. 

Xbe x^ertttcates wene regular* 

Fortherplainliff, Farmnd contended : That a Court of Jail 
iielivQcyijcaimotmet^fiXcept its procqss ^^e regular ; in this case, 
the piftation ought to hme beeuiserved on Thornton, persour 
ally, and the citation not being so served, the certificates can* 
not avail the jdafendants. 

Conira* 4ldis : That (he pretceeffings were.regalar, -and 
that the certificates of the Courtyihat Hojbiason was legally 
djischarged, are conclusive. 3Cranch302. 

By the Court* The certificates of the Justices are conclu- 
sive, in an action against the Sheriff, or on the Jail bond, against 
this bail. 

Judgment-r-'Thdit the plea is s.ufficieQt. 

See 2 Tyler 221, 358. Chip. Rep. 14. 



THIS was an action on Jail bond, for escape of A. M'Far- ^ 
land, the principal^ 

P/eo— That M'Farland prQCi»:e.d a certificate, firom a Judge 
and Justice, that he bad Xaken the poor debtor's oath, .&c. 

Replication — That the certificate was obtained by the frmjd 
of M'Farland, and the Court of J,ail delivery. 

The Court adjudged the replication inesuJfllcientjitbat the. pro- 
ceedings, being regular on the faoerof them, ii^»j3t»&i§nt to 
tlischarge the Jailer or baiL 



A \ cTebta ^ confined in tbe limits, «nd admitted to the pdor debtor's oath, must canse a 




iCT\CE,Jks- . , «6l 

OBrtificatf td be lodced witlit •? d^vered to th* Jailer, htSor^ he leauw tiit liuutf, or hi^ < 
departure will be a breach of the boodi 

AOnOIT on Jail borfdi 

i^fea-^Taht tke the ^btor, wbo wft^ coiiflned la the Iroajts; 
had beeti adfiafhted ta the poor debtor^s oath^ and that th^Jhia- 
ticdd had adjudged that he ought to be dhkrhfltt'gect. Bemurren' 

pecid^d— ^Thattflbplda is indoficieht^ the S^tattfte makes 
^et^^ary, to the' discharge of the prbonei^, that a certificated' 
ihbald be made^ diit, by ih^ Jiiirtitcei^, dtid lodged n^hh, orddiv-^ 
ered to the ' kei^pet' of Ae Jail, t Stat* Stfft, and a departure 
from the limies, before the delivery of sdth^ certificate, is t 
breach of the bond. 



FAACTIGCI^^eo Ahs^ttssb^t 9^ 10^ ikMr 34 Appeal e, 

PKESCBimOK. 

TWENt'Y years* quiet enjoyment, pf flowing the adjo^hing^ 
lands, by the waters of amiU-pond, shall secure the right^by 
prescription, or rather afford the presumptipn of a grant of 
^e easement. 



r •* ' 



" JVb. 2, 

ROOBBS against PAOB fit JlL. AJUktan, iSlT. 

AVt absolute right, to a water course,' may be acquired, by 
15 years' uninterrupted possestfton, use, and occupation, claim- 
ing right, thereto, %^^v^ tg ^} Qib^ir^d 



* • - 



in ^i flctfaw, OA difi easci^ for ^ardctiw % Aifd mMm a atnstfl 



^^ PROBABLE CA0SSf, &c. 

of water, in Orwell, by which the plaintiff's lands, describ^t^ 
in his declaration, were flowed. On the trial, upon the is&ue 
o£ 0Qt guilty, the Judge charged the Jury, that, if they^ should! 
be convinced, from^ the evidence, that the dam%. across said, 
stream, by means of lar^ich, the plaintiff's land hM been over- 
sowed, had been erected and conntioed for more than 1 5 years, to 
the height it was^at the time of the commencement of the plain« 
tiff's action^.tbe Jury ought to find a verdict for defendaotl Ani 
also, that the Jury, in said o&use,^having returned into Court, not 
agreed upon a verdict^ some of the Jurors requested of the 
Court to be informed, whether, by law, the fifteen years should 
be considered to begin to run, from the erection of the dam, to 
its uniform height, or from the time when the plaintiff received, 
or suffered, actuatdamages to his lands; • Whereupon the.Court 
instructed the Jury, that, the fifteen years would begin to run, 
from the time of the erection and completion of the dam. 

Verdict for defendant, and motion fdr new trial, founded' 
on exceptions to the charge of the Judge. 

The Court decided, that the fifteen years ought to be com-* 
puted, commencing at the time when the plaintiff's lands were 
first flowed, or received actual injury. 

New trial granted — Judge Doolittle dissenting. ' 

See New Trial ?• . 

PROBABLE CAUSE— See Malicious Prosecution. 
PROBATE^See Abatement 4. Ex. and Ad. 3, 6, 9. 

PROMISSORY NOTE. 

JVb. 1. 

EIXIS o^ififf KELtT. rMftMi, ISIT. 

A negotiable note may be sued, in aiiy town, where the en- 
dorsee resi^^ although it is admiUedt by demonreiii t<^ the 
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p>le$i ia abatement, that the npte was given^ far goods, aoU, ii| 
another town, than where the payor and j^yee, both resided| 
iBrJicn the contract wajs^wwle ; k.appcaring foom the pjlea ihat 
4beir residenpe ^is still the ^^^df 



M^EDag$intf EhLlS. Windsor, i^il. 

A note, payable in specie, or collateral articlp^ is a J^oin- 
issory note, under the Statute ol lipaitat^j^, $^ iakAQtt :i(if WV- 
aessedj) barred, till fcurteen years. 



M.3t 

A declaration, deicriM&g a note, witlioat ftny«OB8ideMlioD eipreflMd in tbe not^i ItHt - 
deseribing a eonidderatioD, distinct from Hie note iCielf, sets forth a n«^te within the BiMJ 
ute of liinitatloos. 

PLAINTIFF declares, that, whereas, heretofbre, to wit, on^ 
the 30th day of October, 1810, at Whiting, in the County of 
Addison, the said Walker was indebted to the plaintiff, in the 
sum of jj58,72, for fees, legally accruing to the plaintifij as 
sheriff's deputy, from the defendant, on a certain execution,' in 
favor of the Vermont State Bank, against the said defendant, 
Lyman Clark, and Stephen Clark ; in consideration thereof, 
the said defendant, to wit, at Whiting, aforesaid, on the same 
day and year, last aforesaid, to secure the plaintiff, the pay* 
ment of the said sum of ^5B,7S, made, executed, and deliver- 
ed, to the plaintiff, his, the defendant's promissory note, sub- 
scribed with the proper h^nd of the defendant, whereby the 
defendant promised to pay the plaintiff the sum of ^$8,72, 
when he should be thereto requested. Yet, &c. 

2d count. Parol promise, of the same description. 

Plea — General issue, and non assumpsit, infra sex annos. 

RepKcation^-^hBi defendant made and signed his promise 
lory note, above declared upon, at, &Cf and^ that one Daniel 
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Wsdibant, tb«b and there subscribed Sis name,- as & intaWi. 
Beinurrer and Joitider. 

Judgment of thfe Conn. Wie question fs, whether the dec* 
'aration sets forth a promissory note, Within the meaning ot 
tbe Statute of limitations. S^-Stet. 408, sec. 8. 

TJke> Court consider, a promissory note is sufficiently set 
forth, although the consideration set up, is distinct from the 
note itsdf, and although the note itself does not express anr 
con^ideralidn. 
' Reptic^tioft ituAci^t^ 



JVb. 4. 

IiBWIS •ganui HOIXIT £T AU AddUon, lBf»). 
4* ii inMMdtttB. dfl i ii«eotiibU fidte, R U !tt()#IAeirfoC;iAd larger amouoh 

aiHl C fgppljr to A. mU> proniaet to ptjr ihi •ipoaoty 4ae ob bis aete^ io favor of B. tq 
p. oo hia mortgage ; wbereupOD» C. givei farther time to B and accept! tbe fecvritjr 
pnoyotcd ; «fterwar4«« B endorKi the note to E. bona fide, E^baviag ap notice ff the 
9|;re«iiieiit between A., 0., and C A. does obt pay to I), ontil after the pote falls due, 
aM alter otitke from 13. ' *• 

Ad4 that the lUitt^ toC. io lon^ ^ \i continaei|, is a i(i3fbd defeooe^ ilgMmt i sbifV 
ofi the nnte, io favor of either B* or K. 

THIS was an action, on a negotiable note^ execut<ed h^ the 
defendants, to one Spalding Russell, and by hida- endorsed to 
plaintiff. . ^ 

On the trial, at ^uly tmn, 1319, <be deifendan^ ofiered tQ 
give, in evidence, the testimony of Mr. ^eymour, as follows : 

''Some time in the month of July, or August, 18L6, 9Ir._ 
Haight called on me, with a demand, in favor of Thopias 
Skelding & Co. of I'roy, against Spaulding Russell, of IShore- 
ham, amounting to 2100, or 230Q 4olIarl5, dnd wished me to- 
assist* in securing the debt \ \ we nt. With said Haight, to Shore* 
ham, and called on said Russell, (who then had a store of goods, ; 
in Shoreham, ahd personal ijroperty, on whicK Skelding h Co. 
could have secured theiif demand,) and requested security, and ^ 
informed him, i£ it was not given^ we should secure the debt, . 
by attachment; Russell informed us, he would ^eciirc the 



fl^j % tMrfglig^ of his fartb^ whkh Wte tbto eoci«lbel?c^ 
TTlih a kndrtgag^^ %^ Samuel Himt, M wUdi wts due, a&di^ 
seven hundred dollars, but, tbai'he had elide priO?i«ioii for tfae 
{H^ymetit of that ttkbHgage^ b)^ wHy ttf Samuel H* HoU^y, 
against whom, and his brother, Jehn D. Holly, be held Mttd 
t» th^ MteMiDt^ and (hat H^ly wte to jmf tbe moii^y orcir to 
Hunt, in discharge of thdt ittbrtgdg^^ W« l|gi««d lb take stoi^ 
rfty^ bfk Ihftt fand, ^?id^ Hblly WOttid isigr^ to pay tfae 
If^nt tUm^^i ^6 'dttiQt^f^^lj weti^, irith RunafeU^ to aee. 
H^lly ', W^ Ib^bd him ridteg fol^y^ tfa^ subjlstt Wai toaied t* 
hi^) hie ^id tb^f Ilu|^ell held a note again^ hitn^ aad thae 
th^t<^ Would be five, <» &ft, hundred dollars diie Rttssell^ bal 
th^r^ Wddbh i^ccbiiflt bi^twe^tt kim iind Itussell^ pn which st«ie«^ 
thing WftI db^ to iAfh^ wbkft MtiM M d^dUi)t^dfiN>iil thuae Mtes^ 
that he tmH hoi tbeii ^f ib y)^f tt ; Busftell Wiabed HoI}]r 
to engage Id p^y td Hairt^^n fa^ ifi0ft|^g|ev ttei Wimiiit ^dtie oik' 
hi^ n^tesj sb that he eoiitd foi^ke tx^ Skeiding & Co« security on 
that farm, and agt^^ed thi^t, ^ai fi^uld be t^rid^rod payAMt 
tb hh3^ on th# i&ot^s ; bdly ^ifgaiged that he Wo^ld pay lo Hn^t, 
except the balattce Ikat !^ight be dc^diJctedh It wa^ then ii^reei 
that HoDy j»boutd pay to Hunt^ td be a|}pyitd m discharge of 
Hant's moHg^ge, (r^»ei^ti^g tte balance thftt Blight b^ tim ta 
idftlemih^t,) the amouiit of nolee Ruesei beld agaimt hinei; and 
upOti Hdily^^ l^h^mi^iiig that the balaniee to 1^ dedocted sfaoidd 
not i^etkr^ th^ not^ ittoi*e than a ti^ytaiii sioni i thii^ kft^tf dbl- 
lai^s, and i^i^idfslng to pdy ibe remainder to Hunt on Huoi'i 
mbrt^age ; Sk^lding & Co^ dg^eed to take cL mortgage of the 
fdhii, irdtii Rii^sell, and give hiai ttibe of paynleat, a^d actnxrd^ 
ingly did take the mortgage ^ Boliy paid to HuBt $i6Qf60f 
being {hf i&mdUnY due on the note Ruaaeli held againist hito t 
h« borrowed the mdney of SkeUiDg & da^ lo enable him to do 
this^ &nd gat^ Sk^lding & Co* bis trecseipe for the same. Huot 
fftei hi» ih<H*tgage, and t^ok a deoree, fofi the balance doe^iifter 
deducting What tidily bad paid bin» Bkelding k Co^ paid the 
sum, c^nt^ined in the decide, m tke Clerk of die Courf, Md 
lyeclo^ed his mortgage, agaiait. Russell,.. on wi»ck wisdde. 
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1st Januaryy >B18, ^2353,76, and sold the farm for $20Q(^ . 
Notice was gives, by Lewis, to Holly,. Sffrcb 39, 1817, aa4 
before payment, by Holly, to HuniJ^ 

This evidence was objected to, by the plaintiff^ and admitted 
by the Jadge* 

Verdict for defendant, and motion for new tri^l, fouojded on 
exceptions to the opinion qf the Judg€« 

In support of the motion, it was cmitended : That the ag^e« 
raent was to pay the nott^ and implies that the note was to b^ 
delivered to Skelding Al Co. and to be paid to them, i^ case they 
held the note ; the promise did not attach tP them, unless th^y 
procured the note ; as a promise to accept a bill of ezcbapge^ 
is not binding, unless a bill be actually drawn and presented \ 
the moment Holly found that neither Skelding & Co* or Hunt^ 
held'thie note, he was exonerated from the figreeQient, and 
stood accountable to any bona fide holder of the note. 

3. As the agreement was, to pay the nottj if it was not pai(lj|^ 
when it fell due, the agreement was at an end. 

3r Skelding & Co. leaving the note, in the possession of 

« 

Russell, was a gross fraud upon innocent endorsees. 

Contr0» That the plaintiff received the note from Russell, 

subject to all equitable defelices, existing at the time of the 

transfer, as against RusselL In this State, an endorsee takes 

^every note, upon the credit of the endorser, a,nd upon his alone. 

2* The contract, given in evidence, as made between Holly, 
the defendant, Russell, and Skelding & Co. was a valid coii- 
tract, in law, binding upon Russell and the defendant, and is 
therefore a good defence to the action. It is binding upon 
Russell, fcHT the creditors, Skelding Si Co. forbearing to sue, 
and giving time to Russell, upon the security offered, was a 
sufficient consideration to support his undertaking ; it was 
bindbg upon the defendant, for the same reason. If Holly- 
was bound, by his undertaking, to Skelding Co. it constituted 
a valid defence, against Russell, before the end<Nrsement of the 
note, in question, and, of course, ag^in^ Lewis, afterwards. 
'3. It is contended, that possession of ^he note, by Russel]^ 
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after the agreement, in que«tidn, was fraudulent, as against 
Lewis ; we answer, this wasnot a •general assignment, but tfa^' 
property and interest, in the note, remained in Russell, sub- 
ject to the contract; this possession affords no presumption, 
that there was no off-sett, nor that the payee has not drawn on 
the maker, for the amount, nor that there has been no agree- 
ment, subsequent to the date of the note, as to the mode ot 
payment ; there was no person tx^ whom Russell could deliver 
the note i Skelding & Co. were not to receive the money, and 
Hunt had no interest in the note or agreement. 

Opinion of the Courl. 1. The agreement between Holly, 
tiussell, and Skelding & Co^ .was not predicated upon any sup* 
posed transfer of the note, but upon a distinct consideration y 
by this contract, Holly agreed to pay a certain sum, he owed 
to Russell, on this note, to- Hunt, to apply on his mortgage, 
^nd by this agreement of Holly, Skelding & Co.. were induced 
4o give further time of payment, and accept security, which 
they otherwise- would not have accepted ; the promise was 
for their benefii^ 

2« Thb contract could not be dischai^ed, without the ton^ 
sent of Skelding & Co. or actual payment to Hunt, on his 
mortgage, either by Russell, or defendant ; non-payment, ac» 
<!ording to' the terms of the note, could not put an end to. the 
agreement, or- discharge HoUy from his liability to Skelding 

&Co. ♦ 

3. While this liability, to Skelding & Co« existed, no action 
could be maintained, on the note, by Russell ; and, a« this /ta- 
Ulityj alone, constituted a good defence, a^inst Russell^ it 
would, also, against an endorsee. 

4. The possession of the note, by Russell, could not, in this 
cas^) be considered a fraiid, in Skelding & Co. upon endorsees,, 
the stuft due on tbe note was not ascertamed, and the money- 
was not to be paid to Skelding & Co. 

Judj^fllm^— For diefe&daats% 



«(M W10PR1CTOR$, he. 

See D»ehargi^ 1> 3> 3* I^vkleiice 4, 14. £x« aiul Ad. 10/ 
|fotice2. Tawa Tre9ftinrfr. P«U9tlU^t» Pledge* Tr^s^ 
Cae Actioii. 



PROP WETORS— Sec pivision 3. New Trial e. 

PUBLIC LANDS--See Ejectment 7. 

PUBLIC OFFICER-^ee EvWenp^ \7, Infprmatior^. 

PURCHASER. 

JVb. 1. 

HOT ttgamn WRMBT XT Atr. Waskitighii, %U7^ 

A eoove^aiiee from A. to B. fraudalent wd vMt tm aiainst ereditors, sl«U n<ft defeat 
tiM title of ft mfaiequent beoa Me porehfliter) without notice of Idte Inmd. 

IN this case, the President, Directors, & Co. of the Ver* 
monl State Bank, attached the whole township of Montpelier, 
as the propeily of. Gore, and others, and sold the Store, la 
qoestioii, to the plaintifl^ a^ the property of Gove, on the ej^* 
ecution; ^rior to the attachment, Gove had deeded the storo 
to one Langdon^ which conreyance was probably fr^uduleat^. 
and afterwards, and before the levy of the execution, Laagdoix: 
had deoded to Gh>ve, and Gove had deeded to defead^oU who 
were bona fide purchasers* « 

The Court decided, the attachment of « wh^l^ townsbl^ 
though good, to hold the property whidi w^^s eqtparmtlg \h4 
property of Gore, was not notice to the defefid^nti^ t|at the 
plaintifi intended to contest the right of Iimgdimf ta tbes p^f - 
ticular piece of property,^ to wit, the stef e in que^tioA. ) i^ 
would the conveyance of Langdoft to Gqv«, i|^#r the etts^ 
ment, as aforesaid, enure to the boMfift of the attaching t^v^i- 
tor ; although, if Gove had sold the store to the President, &c« 
and afterwards purchased it of Langdon, Gove, and all per^ 
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tt>ns claiming UAder him might be estopped from contesting the 
title of the President^ &c. 

NoTX— Faraithe^ by Nathahhl Chipm an, Esq. la this caie Wridit eoDtncted 
with Langdon for the porehase, bat it wai agreed that Langdon. sboald release to Gore 
and thed Gove coDVey to ff right, so that dove was a mere inttrumeni^ ai will appeat 
l^thecaaew 



JVb. 2. 
ATWATER agMMi SETMOUR. Addison, 1818. 

WHERE A., mortgages land to B. and the debt is paid as it falls dae, but the mort* 
l^e is not discharged on record, and afterwards A. mortgages to C. : A. and B. then 
/rmiduknUy procure a foreclosure of the mortgage to B. so that B.*s title ^n record a^ 
itears fair ; af tenfards D. porchasei b&na Jide oiider the title of B. 

Held— That D. shall hold the land against C. 

CASE stated. James Seamen, being seized in fee, on the 
1 1th day of April, 1 809, sold, and by deed of that date legally 
authenticated, to which reference is to be had for' description 
of the premises, conveyed to Lyman Clark and Russell Clark a 
certain piece or parcel of land, in Middlebury, in the county of 
Addison, and for the purchase money, the consideration thereof^ 
the said L. & R» Clark, made to said Seamen their two several 
notes of hand of the same date, payable in horses, to be deliver- 
ed in Hubbardton, one note payable on the first day of October 
(then) next, October, 1806, the other payable on the 20th day 
of May, 1807, and as collateral security, the said Clarks exe- 
cuted to Seaman a mortgage deed of the premises, of the same 
date, conditioned to be void on the payment of said note, ac- 
cording to the tenor of the same respectively, which mortgage 
deed was at the same time legally authenticated by acknowl- 
edgement and record ; the said notes were regularly paid as 
tHey fell due, and were taken up by said Clarks and cancelled, 
but the mortgage was not cancelled or any discharge thereup- 
on made or given : On the 31st of August, A. D. 1807, the 
said Clarks by an absolute deed conveyed the same property 
to Jeremiah Atwater, the present plaintiff, for the consideration, 
as expressed, of twelve hundred dollars, but which was in* 
tended as security for a less sum, before that time lent and 

2 C 
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advanced to the said Claries by the said plainti^ said (ast 
mentioned deed was at the same time duly acknowledged and 
recorded : On the first day of August, 1 809, the plaiatiff ex- 
ecuted a writing tc said Clarks thereby acknowledging that 
said deed was given for securing the re-payment of the money 
so lent by him ta the ^aid Clarks, being the ^um of seven hund- 
red dollars, and proo^ising on the re-p'ayment of the same with 
interest, on the first* day of January (then) next, to reconvey 
the premises io the said Clark ; no part of sa;id sum was paid. 
The plaimiff's deed, by reason of the said writing given to the 
Clarks, as aforesaid, being considered in the nature of a mort- 
gage, at the January term of the Supreme Court for Addison 
County, 1810, he filed a bill in Chancery to foreclose the equity 
of redemption thereon, and obtained a decree of foreclosure, if 
the mtwiey found due should not be paid bythv first day of 
June, 1811 ; the money was not paid and the decree of fore- 
closure took effect. 

Soon after the purchase by the CJlarks of S«eaman, in 1806, 
Jesse Spencer took the premises and went to reside thereon, 
and Lyman Clark resided with him in his (Spencer's) fhmily^ 
so long as be the said Lyman resided in Middlebury* 

On the 19th day of December, A. D. 1810, said Jam*e^ Sea- 
men by deed of that date conveyed all his right, title and inter- 
est in the premises to the said Spencer, expressed (b be for the 
consideration of eighteen hundred dollairs, but in fact for some 
smallor no considerations paid by Spencei', who hadafeo a per* 
sonal knowledge of the full payment made as aforesaid, by the 
Clarks to the sftid Seaman, as well as of Atwater^s cliaim ; this 
last mentioDi^ deed from Sieaman to Spencer was acknowledg- 
ed but not then recorded. 

At the term ^ the SupemB Court for Addison^ County, 
January, 1811, a bill was filed in Seaman^s name against the 
Clarks, to foreclose their mortgage to Seaman, and a decree 
obtained for a fereclbsure, if the money, which on the shewing 
appeared to be still due, should not be paid by the second Mon- 
day of January, 1812. 
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* • 
> 

The money was not paid^ and «iccordingIy the foFeclosure 
took effect against the Clarks. 

. After said deci*ee, on the 23d January, 1811, th^ deejd frpm 
Seaman to Spencer, as aforesaid, was recorded in xhe. proper 
office. 

To shew a sum dae on Seaman^s moftgage, a note was pro. 
:daced to the Court, in the hand writiAg of Lymi^d Clark, 9oe 
of the mortgagors, of the sam^ tenor and date with one of ibe 
notea so paid and takea up, as before started. 

Sometime id the year 1610, Lyman Clark went from Mid- 
41ebury to reside elsewhere, leaving the said Jesse Spencer in 
possession of the premises ; nor has either the said Lyoiao. 
Clark or Russell Clark had, since that time, a^y )eoi»oern in 4he 
premises, the said Spencer acting, aa. the owner; and others 
holding or claiming under him, continued in the utidistcffbed 
possession of the premise, until the death of Spencer, which 
happened some time in the month of ' ■■ > . ■■ ■ , 1816^ andiasfore) 
the plainti^s action* 

On the 23d day of Febimary, IB 14, Horatio Seytsow', one 
x>i the defendants, without any notice of the payosent inadeby 
the Clarks to Seaman, on his mortgage, or of any fraud oreol* 
Ittsion between the said Spencer, Seaman, and Clark, ot any of 
them, in that respect, bona fide and for a valuable coi^ideraitiM 
of three hundred and eixty-eight ^oUsox, by him therefor paid 
to Spepcer, in his li£e time, ptvchas^ o£ him, the saU fipatth* 
cer, and Spencer, by good deed of conveyance well autfaeati^ 
cated, sold and conveyed to him, said S^ynwur, sU that pari of 
the jpremises described in the plaintiff's declaration, and not- 
disclaimed by Ae plea ; by virtue of whidb siatd last mentioned 
conveyance, he, the said Seymoor, entered into pca&etslcm 
thereof, and ever since hath continued in peacable posseAikiii! 
thereof. 

Although the said Seymour had no knowledge of the pay**' 
inent of Seaman's mortgage^ he kolew of the pialtitiff% de^ 
jfrom Ljrman and Russell Clark. 

Now if the Court be of opinion that the planitiff ought, in 
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law, to recover, Judgment to be entered for plaintiff, otherwise 9 
Judgment for defendant. 

For the plaintiff it was contended by Starr and D. Chipman^ 
That on payment of the notes, the legal interest of Seaman 
was at an end, and that a title under a mortgage is liable to be 
defeated, by shewing payment of the debt for which the land 
was mortgaged, and the Court will presume that an old mort-r 
gage is paid. Powell on Mortgages 138. S Burr 979. 

True it i%, that on record there appeared to be a good title io 
Seaman, but the Court are not bound to consider the record 
condttsive, but may set aside any deed, though intermediate 
fox fraud. 

Aft the mcNTtgage to Seaman was paid, he had no interestcinct 
could convey none to Spender, consequently nothing passed ta 
defendant Seymour* 

Under the Statute of Elizabeth, a bona fide purchaser with- 
out notice of fraud, may obtain a better title than the sellei; 
bad, but such purchaser is saved by Xhtpro^uQ to the £nglisl\ 
Statute in favor of bona fide purchasers, without notice of fraud« 

Our Statute bar no suqh proviso, or saving clause^ in favor, 
of such bona fide purchaser;?. 

Our Legislature intepded to make our Statute difierent from 
the British, and to be more severe against fraud. 

Our Statute has declared the fraudulent conveyance void^ and 
the Gourt are vl^ at liberty to vary it, or to supply a proviso 
by construction^ 

A subsequent conveyance cannot be valid without an expresa 
proviso in the Statute. 

The fraud is extrinsic, and from its nature opnist be unknown 
to the purchaser. He, therefore^ must run th^ risque of such 
frauds* 

The plaintiff had no means to compel a discharge, of the 
mortgage to Seaman. 

dmtrm. For defendant Phelps and .AT. Chipman : The mortn 
gage from Clark to Seamen was originally bona fide, hut th^ 
loreclosure firaudulentt 
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There is no distinction between a fraudnlent foreclosure and 

f 

a . fraudulent conveyance. 

The defendiant as bone fide purchaser; without notice, caa 
hold against the plaintiff. If the purchaser heis no notice he 
is not affected by the fraud. 

In Great Britain mortgages are a mere pocket security for 
money, even, generally, a mere chattel intereist ; they have no 
mode of recording tocat|tion purchasers. ' * 

Our Statute ha^ provided a system of recording that saves 
the notoriety of livery of s^iziri. A n^ortgage must be made 
notorious in the same manner as other deed^. 

It is the duty of the vendee to see that the deeds to the ven* 
dor are^ recorded ; and the creditor ought to pursue the {prop- 
erty while in the hands of fraudulent grantee* Our whole 
Statute recognizes the principle that such purchases as ours 
are valid, as it has made provision to secure the grantee against 
them. As the gi:antee can compel an ackno'wledganentof a deed, 
so a mortgagor may compel a discharge of the mortgage by 
the mortgagee, and it is the business of the purchaser from the 
mortgagor to see that such discbarge is entered on rec(Mrd. It 
is the very object of this recording to secure him against a sub* 
3equent act of the mortgagee. 

The British Statute stands distinct by itself and has two ob- 
jects, to set aside fraudulent conveyances, and protect bon^ 
fide purchasers. 

Our Statute is connected with the Statute providing for po- 
toriety of conveyances by recordings the object of which is to 
provide a sale, easv, and notorious mode of conveying real 
estate. 

Neglect in registering a conveyance operates as a fraud ou 
ap innocent second purchaser, and the person so neglecting 
sWll be punished with the loss of his interest. 

The plaintiff took his deed with full knowledge of the mort<* 
gage to Seaman, and it was his duty to see it cancelled, thar 
j^ nii^ht b,e safe, and that others might not be deceived* 
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Vfhm ^ejEsod^nt* pwcbaaeid ther€ wae every appearance of 
a good tide,, and he had no means of Jcoewi^g to the contrary* 

Tbe Court are at liberty to ^iofi ^ur coaslructiom pi the 
jStatute. It if only by canstroction that the first deed on rec« 
ord shall hold, where there is a prior d^ed, but recorded after- 
|rftrdtt# 

Opiiiioii of ihe Court* iphe tUle which Seymour purchased 
from Spencer was, on reoonl, a copaplete titk, and he could 
not be affected by the latent fraud, but (be plaintiff's suffering 
lh«t title to atand an apparent good title on i^ecord, operated as 
a fraud upon strangers, and be shall suffer the cpnsequeHee of 
Ua own neglect* A Judgment for the plaintiff would open the 
door to greater frauds than the Statute was intended to preventi 
a&^A purcbasejr might permit an apparent good title to stand 
upon the record until it passed to bona fide purchasers and then 
^^^feat it, and so destroy the ben^ of the recording system? 
A {Hirdba^ier oould oeyer, by any diligence^ be safe. 

Judgmmi-^TlxdA defendant is not guilty. 

i ' ■ . ■ 

a. 

QUI T AM— See Jurisdiction 8. Abatement 10. 
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RECEIPTOR— See Notice I. 

RECOGNIZANCE. 

4R02»TMG17S. Cakdtnh, 1816. 

ACTION of debt lies on a recognizance taken by a Judge^ 
, (according to the Statute,) on issuing an audita querela, though! 
the recognizance had not been returned into Court. 

See Forfeiture 2. Jurisdiction 1 • 



HEf^lREES, &c. iiB 

REFEREES. 

JfiWfiliL c^aifMl CATLIN. FrcmMin, 1018. 

THIS cause bad been referred, and at this time a report of , 
the referees, in favor of the plaintiff, was offered for acceptance. ' 

Defendant excepted on the ground of the insufficiency of 
the declaration* 

The Court over-ruled the exception and rendered Judgment 
on the report. 
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£EELER dgainst BEERS. ChilUnden, ISIS. ^ 

6;EP0RT of referees offered for acqirptance. 

Exceptions — That the report was founded on miitake of'fhe 
referees as to the principles of law, and*that the referees had 
refused to order an assignmient which was ecyiitable. 

The Court decided, that they would not hear any exceptions 
to the report, other than such as shewed partial and comrpt 
conduct in the referees. * 

The report was accepted and Judgment rendered thereon: 

See Executors and Administrators 11; 

R£LBASE-^See 0islribution 3. 

REPLEVIN. 

M. I. 

l^AGOART againtt HART. Wmdfiam, 1816. 

AN action of replevin cannot be sustained as an adversary 
suit, to wit, to try the right of propierty. 
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RALSTON again$t STRONG. Wind$ar^ 1816. 

A writ of replevin to replevy property attached, issued to 
and served by a constable is void* 
See Bond. New f rial 2. 

REVIEW— See Appeal 1. Bail 5. Forfeiture S^/ , 

REVOCATION— See Bail 2. Will. 



SALE AND DELIVERY; 

BVARTS AND BUTLER agatMt BUTLER £T AL. Franklnii 1^9. 

P A iale of lomber lyiog in Missisqae river, at different pli>ce&, and an agreement b^ 
the pnrchaier to receive the I amber as it lies in the river, is an ezecoted contract, and 
no other delivery is necessary to transfer the property to the vendee. 

The destruction of part of the property, by strangrl'i, after soch saU, does not ef«' 
cote the purchaser from the payment. 

WRIT of Error, founded on bill of exceptions allowed by 
llhe Judges of Franklin County Court* 

The defendant in error, (plaintiffs below) declared in assump- 
sit : That whereas the said plaintiffs, on the 16th day of Octo- 
ber, 1816, owned a large quantity of white pine masts and bow- 
sprits, to wit, forty-one, then lying in Missisque river in the 
towns of Highgate and Swanton, in said County of Franklin, 
marked H. X. and the said defendants, at St. Albans, on the 
day and year last aforesaid, purchased of the plaintiffs the said 
forty-one sticks of white pine masts and bowsprits, as they lay 
in Missisque river, and promised to pay the said plaintiff 
therefor the sum of twelve dollars and fifty cents, for each 
stick of said timber, excepting such sticks (if any there were) 
that were, at the time of making said contract, broken and 
rendered unfit for market, by geting on the rocks or otherwise 
rendered unfit for market, to be paid to the said plaintiffs or 
either of them, at the dwelling hoiivse of the said Roswell But- 
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ter, in St. Albans, on the first day of September, iSl? ; avei^- 
ment that said forty-one sticks were unbroken, &c* 

2d count, for goods sold and delivered. 

Plea — Non assumpsit; 

Verdict and Judgment for plaintiffs. 

On the trial the defendants contended, that, by the contract 
sti forth in the declaration, the defendants were liable to pay 
for no more timber than they actually received, and offered 
evidence to show that they received but ten sticks of the tim- 
ber mentioned in thfe contract. This evidence was excluded 
by the CouH. 

The defendants then offered to shew, that, in the spring oi 
1817, before the timber was received by the defendants, a share 
of said timber \(ras destroyed by certain persons, without the 
privity orconsent of the defendants. This evidence was ex:- 
cluded by the Court. 

The defendants were permitted to shew the quality and quan- 
tity of the timber which plaintiffs had in the river,' at the time 
6f the contract, and that/instead of forty-one sticks there were 
but ten sticks which they could have received. 

Errors assigned ; 

!• Insufficiency of the declaration* 

2. The exclusion of the evidence; 

For the plaintiff in error, Royce contended : That the cour 
tract declared on, was .epcecutory to buy and receive at a fixed 
price; that the property of the timber, not actually received 
by plaintiffs in error, still remains in defendants in error, and 
at their risque as to the acts of God, or of strangers, and that 
defendants could recover for ii6 more timber th^n was aptually 
received by plaintiffs, or at most, for that which they could rea- 
sonably have taken possession of. 

Contra. Swift : That as the promise, by the plaintiffs in 
error, was to pay for the sticks of timber thi^t then lay in Mis- 
sisque river, and to take them there ; a delivery of the timber 
was not necessary^ nor was it competent for the plaintiffs in 

2D ' 
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error to prove that the timber was taken by treapasse:!^^, am^ 
the contract was made* 

By the Court. The purchase of the timber lying in Missis- 
que river at different places, artd the agreement to receive the 
timber as it lay in the river, was an executed contract, a sale 
which placed the property at the disposfal and risqu^ of 
the plaintiffs in efroi* ; the whole agreement taken together, 
and the situation of the property, did not require any other de- 
livery to transfer the property, and the plaintiffs in error tyerc 
liable, by the contract, to pay for all the sticks of tim'ber which 
actually lay in the river, and they could have taken possei^ion 
of at the time of making the contract. 

As the sale was complete the subsequent acts of tredpasseFS^ 
could not excuse the ptirchasers from the payment. 

Judgment — There is no error^ and Judgement of Coii&t]^ 
Court affirmed. 

SCIENTER— See Fraud. 



SCIRE FACIAS. 

TRE46UBEB OF WIN0HAM COUNTY agaifut EA#II^. 

WirMam, iai7« 

SCIRE Facias will pot lie before the County Court upon i 
recognizance taken by a Justice of the Peace, for the appear- 
ance of the respondent from day to (Jsty, before said Justice* 
The action must be debt. 



SECURITT~SeA Pledge* 



^IZyRJ^^ee Goi^emn^tioy. 
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SERVICE. 

PAIiB against M'LA^eHLIN. Onmge, 18^«. 

A ^rit will not abate, served by a deputy sherifi^ ivbere the 
^heriff had been committed to Jail| was released from bis eon- 
jBnement, ba<} procured a certificate frooia Jud^e of theCoiuity 
^ourt of bis discharge, and the same r^orded acoordiog to 
^w, and had obtained the keys from the bjgh l^iliff ; though 
the certificate had not been delivered to the high bailiff* 

See Absitement 2, 9. Pauper Cases 6, 10. Poor Debtor I. 

SBT-OFF, 

PAYNES agtUntt WHITE, Aiiium, IdSO. 

Iftaii action od a negotiable note, eQd«irsee against makier, endo'raed and suibd before 
;tbe Statute of 18 1 ^ concerning pleading in off-get ^tlie defendant cannot ^liiad ia ofl^ 
•et damages for broich of a comant of warranty lii a deed executed Igr the orig^ial 
payee* 

THIS was an action on a promissory note, given by defend- 
ant to one Philip Hayoes, and by him endorsed to the plaintiff. 
The defendant originally pleaded a set-off of a demand against 
the said Philip for a breach of the covenant against incui^- 
brances, in z, deed of conveyance ; to this plea the plaintiff 

demurred, 

» . ■ .... 

At the January term of the CQurt, 1818, judgment was rehr 
dered for the plaintiff, on the demurrer, oh the ground that the 
defendant's claim was not the proper subject of a set-off, and 
the cause continued July term, 1818, for trial upon the general 
Issue* 
A verdict was returned for plaintiff, and the cau^e reviewed* 
In November, 1818, the Legislature of this Stale passed an 
Act extending the right of set-off to all cases of contract. The 
defendant then pleaded de novo^ a set-off of the same claim, 

* The Act ii« *'That the 92d section of the Act to which this is an f d4itioO| sball he 
constroed to eitend to all actions and jjleas (banded ob obiiiract, whexti^ the deaiab(l 
^ fora sum liquidated or sulvject to estimatioo i and in nowise be construed to extend 
actions or pleas founded on tort,*? 
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and added another count on a similar covenant executed, by tlxt 
said Pliilip. 

The plaintiff demurred as befpre, and defendant joined io ' 
demurrer* 

In support of the demwrer, Phelps^ for plaintiff, insisted : 
That the demand of the defendant against Philip Haynes, is 
not properly pleaded in off-set ; it was not at the time of the 
commencement of plaintiff ^s action, and of course was not at 
the time of the endorsement, a proper subject of set-off to the 
note. 

1. Uncertain danaages arisipg from a breach of ppv^nant, 
are not pleadable in off-set, under the English Statute, which 
is similar to ours. Hawlet v. Strickland, Cowp, 506, Win-* 
gatt V. Wales, 6 T. R. 488. 2 Burr 1024. 

It has beeq so decided in the United States' Cpurts. Win- 
chester V. Hackley, 2 Cranch 344. 
And in New- York. 2 Johnson 150, , 

And in this State. Rollins v. Walker, Chittenden Co. 1815 ;. 
apd in this case, January term, 1818. 

2. It is insisted that the Act passed Nov. 11, 1818, does not 
affect the plaintiff's right of action, it having accrued before 
th^ law was enacted ; for, 

1. It is a general rule that all Statute laws act prospectively, 
and not retro-actively to divest a vested right. 1 Bla. Com, 
4^. 4 Burr 2462. 

2. To give an Act that operation would render it as unjust 
sts an expqst facto law. Fletcher v. Peck, 6 Cranch 87. 

S. It would render it a law impairing the obligation of con- 
tracts, invalidating a contract which was valid when made. 

4. It is not a declaratory law, for a declaratory Statute is one 
which declares what the common lap is, not one which regu- 
lates the construction of a former Statute. 1 Black. Com. 86. 

5. The Legislature has not the power of construing laws. 
Bac. Abr. Tit. Statute H. Ogden v. Blackledge, 2 Crancl^ 
^72^ Constitution of Vermont, section 6. 
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*• • J^adiiis aa lestabli^d rule that a Statute shaU not be made, . 
by constructipn, to operate retro-actively so as to affect a yesU 
ed right. 

Finally, A plea in qff-set relates to the commencement of 
the action ; if, therefor^, the ^^sfendant's demand Tvas not, at 
that time, proper to be»plea(}ed in oflf-set, it is not now, Ey- 
ans V. Prosper, 3 Term Rep. 186. 

Contra. Chipman and Seymour, for defendants insisted : 
That by the 92d section of the Judiciary Act, passed Martih, 
1797, he had a right to plead this matter in off-set ; that this 
Statute is materially different from the English Statute of off-set; 
that the construction given to the English Statute of. off*sett is 
not applicable to this Statute, and that such had been the decis- 
ions of the Supreme Court upon this Statute, for a course of yeays 
up to 1 81 7, when a different construction was given tp this Stat- 
ute by the Suprjsme Court ; that the Legislature, by an Act par- 
sed Nov. JLlY i 81 8, have settlpd the coqstruption of this Act, and 
detentfined that the construction given it for a course of years, 
by the Supreme Court, was the correct construction ; and, that 
the matter contained in the defendant's plea, is proper matter 
to be pleaded jn offrset, under the 92d section of the Judiciary 
Act. See Laws passsed October session, 1818, page 75. 

This Act only affects the remedy and mode of adjusting the 
mutual claims, but does not affect the right. 

All Statutes of set-off relate to prior contracts as well as those 
subsequent. The Statue making tiotes negotiable, affected notes 
executed prior, as well as those after the passing the Act ; al- 
so, the Statute allowing certain notes to be plead in off-set, on- 
ly afifer notice. 

Opinion of jhp Court : 

1. The Court will not depart from the decision of this ques- 
tion, made in 1818, supported by the previous decision, m the 
ease of Rollins v. Walker. 

2. The Court consider the tase is different from a suit in fa- 
vor of payee against the maker of the note ; in such case the 
^tatute of 1818, would not affect the right of the parties^ but 
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0fAf^e reW%, atid mode of adjusting IH^ ihi^ttiofl claims ^ 
Bai, in ttr6 l^r^sent tziey before the p^siAii^ of that Act, the 
plaintiff had acquired a vesjLed right in the note ; a contract 
eilsted that wfendkht shbnk) pajr to ih^ plaiitftiff the amount 
of the htAtiy fr^e froin any cki^ agaia^ the origihal payee, of 
the nature set foffli in thte ple& in dff^set. The Statute catmint 
be construed to divest this right or ^ikti this contract. 
Jaigmtni^^*t\i3i plea in off-set is insufikitnt^ 



t)Aii!A6ES for not builcRiig a hpiise accoiFding to coAtmcti 
canndt be off-set, under the Statute. Mbney voluntarily pai(| 
tipon a note, giveii in consideration of a contract to build a housp 
which has not been performed, cannot bcf recovered baclc in an 
action for money had and received. 



No. 3* 

WHEN a declaration is filed on book, under the Statute of 
off-set, the amount of debt, reported by auditors, only^ is to be 
plead in off-set, and all costs are taxed against the party in ar- 
rear. 

See Execution 2. 

SHERIFF— See Audita Querela 3. Bail Bond 3. Evi- 
dence 1 6, 1 8. Insanity* Pauper Cases 4. Service. 

STATES OF THE UNION— Their acts how considered. 
•See Bankruptcy 1. Executors and Administiators 1, 3, 5. 
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STATUTES, DECISIONS UPON. 

SAVAGE ngointt I'ULI^AR. PniMn, 1816. 

' IK the 5t6 sectian of the Act more effectually to prevent 
trespasses, in divers cases, the word mlfully is not to be con- 
stnied as synonimous with voluntarily, but implies 9 tort or 



Wrong 
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tm^PBBB O^ OIIAN0E COUNTir ORAMMAB SCfiOOZi 

ogainMd 
PODOE. Orange mt. 

THE Act of laiS, appropriating the reqti of grammar 
school landb, in Barre, to the county grammar school, ^^ Mont- 
pelier, is not unconstitutional, but is Consistent with the first 
provision in the Act of laoS, appropriating the same lands to 
(^nge coun^ giramoar school* 

Condemnation 1. OoslB. Bj^tme»t 4* Ex. a^d Ad. 13*, 
Highways I . Indictment I , ^ Mawtage. Pauper Cad«i It; 
Pleas and Pleadings 7* Set-off 1« 



S^RVIVOR-tSfi^Ip^olvent Estate 1. 

TENANTS AT WILL-^e Tresjass S. 

TENDER. 

M'CONNEL <^m«f QALL. Jtufonl, ISfiD. 
WHERE a aote if pajaUe in wUateral artwlei tt a tiaio aod plact ipedM in the 



224 tendeK: • 

i\0te, proof thai ihe promisier.had, at the time and place specified in the note (ot the 
payment thereof, the property on hand, and that he bad prepared the same for the pay-- 
meot of the note, is not sufficient evidence of the fulfilment of the contraet. 

THIS was an action on note, as follows : 

" Clarendon^ Nov. 5,1816* 

"t'or value received I promise to pay William M'Connel,. 
one two horse waggon, to be well made and ironed, to be worth 
sixty dollars, by the 15th day of April next, to be delivered at 
my store. 

"CALEB HALL." 

Pha — ^Norf assumpsit. 

On the trialf at September ter.m, 1819, the defendant ofiered 
to prove, that at the time and place mentioned in the note, for 
the payment thereof, the defendant had a waggon rtady to be 
delivered to the plaintiff agreeable to the terms aforesaid.. ' 

Plaintiff objected^ but the eviitence was admitted by the 
Judge. 

r The defendant then gave testimo'ify to prove that, at 4he lime^ 
specified in the note, for the pa)rment thereof, he had, at his 
store, in Clarendon, .two. waggons, one of which he bad made 
for the purpose of paying said note. . ; 

The Judge charged the Jury, that if they found, from the 
evidence, that the defendant had the property, i. e. the wag- 
gon ready ^ on the day, and at the place mentioned in the note^ 
for the delivery thereof, and of the description specified, it 
would amount to a fulfilment of the contract on bis part, Unfess 
the plaintiff had shewn a subsequent demand, and an unreadi- 
ness on the part of the defendant, to deliver the same. And 
that it was unnecessary for the defendant to shew that he turn- 
ed out the waggon at the place, and. on the day mentioned in 
the note, and caused the same to be appraised to, the plaintiff. 

Verdict for defendant. 

Motion for new trial, founded on exceptions to the optnioa 
and charge of the Judge. 

In support of the motion, plaintiff contended : That in all 
contracts for the payment or delivery of any specific or partic- 
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TENDER. a«5 

dlar articles, k is incumbent on the person who is to make the 
payment or delivery, to perform the contract by delivering the 
particutai: articles at the place mentioned, if any place be fix- 
ed for the pajrment ; and, that a mere readiness is not in any 
sense, a fulfilment of the contract ; that the articles or property 
must be so delivered as to' become the property of the person 
to whom the payment i^ to be made ; aind, that having ^Hhe 
property ready on the day, and at the place mentioned in the 
note for the delivery thereof, and of the description specified,'' 
would not atoount to a fdlfilmieht on the part of the defendant, 
as the Jury were charged ; but, would only prdve an (Aility in 
the d^endant to perform the contract^ without proving ani inten- 
tion, or even an attempt to perform the same ; that it is the du- 
ty of all persons, making contracts, to perford the sanie if in 
their power, andjit is clearly in the power of persons making 
pofitracts of the kind on which this suit is brought, to perform 
them, by delivering the property at the place specified ; no pre- 
cedent act is required olf the person to Whom the payment id 
ta be made, to enable the person contracting, to perform oh his 
part. 6 Johnson 119. 8 Johnson 4t4. Co. Lit. 207^ 310. 2 
Swift 403-4. 10 East 101, Thomas v^ Evans. 

If the proper^ is delivered according to the contract, o^ 
tendered, the contract is discharged, and the property belongs 
to the person to whom it is delivered, or tendered. 

fn contracts for the payment of money, ain actual offer, or 
tender of the money, mutt be made, and a mere readiness is 
not sufficient ; in diat case, the person making the tender must 
ifemain ready, at all times, to make the payment, and so plead, 
4nd bring the money into Court. 

If 4be latir is as stated in the charge, this plaintiff, and a!l 
^p^rs in Kke circumstances, will be wholly without remedy* 
The Judgment will be a bar to any other action on the note ; 
the waggon having been neither tendered or delivered, tbe 
]^atBtiff can have no claim on fAal, but it utitl remains the 
l^roperty of the defendant. 

2E 



296 TENDER. 

Contra* For defendant : That in cases of contracts for tlie 
delivery of collateral articles, at a certain time and place spe- 
cified, it is always competent for the party bound to deliver, 
to shew that he was read}/ at the' time and place specified, to 
deliver, and that the opposite party was not present to receive^ 
1 Chitty 309. 1 Selwyn 137, 128. 

In cases where it is necessary for the plaintiff to deliver col^ 
lateral articles, at a time and place specified^ in order to main- 
tain his action, he may shew th&t he was ready, at the time and 
place, to deliver^ and that the defendant was not pr^e&t to re« 
ceive, and shall recover in the action, for the noQ-performaiice| 
on the part of the defendant, as clearly as though he had pro- 
ven the articles delivered to ttr^ defendant, ke being present, 
or that he had delivered them to the defendant, he being, prer 
sent, and refusing to receive them. 

In this casTe the plaintiff had paid for the wagg6n, and defends 
ant had become obligated to deliver it, at the time and place 
mentioned ; the defendant may shew a perfoi'mance,. or a read? 
ipess to perform, on his part, to prevent a- recovery, precisely 
in the same manner, and by the same* evidence, as the plain^ 
tiff may support his action, in cases where performance on bis 
part is required^ or the analogy of the law must be done awary* 
4. Mass. Rep. 474, Robbins v. Lull. 1 Johnson 199. 

Judgment of the Court. "The agreement declared upon, ia 
this case, varies, in many respects, from a note for the payment 
of money ; such note can be discharged only by payment and 
receipt of the money by the person to whom the note is paya- 
ble ; but this agreement may be discharged by the delivery of 
the property according to the terms of the contract. The ques- 
tion, in this case, is, whether the evidence offered under the 
general issue, was sufficient to shew a discharge of the con- 
tract ; the promissor must perform his contract, as far as is 
practicable ; proving that he was able tfi perform, could be no 
evidence of his intention to fulfil ; proving that he had made 
preparations to fulfil previous to the day, is no evidence of such 
inteatim to fulfil on the day« The promissor, after a fulfilment 
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dhis contract, is not boaad to keep the property always ready, 
as in case of e tender of money, he must thepefore make such 
designation of the article, on the day, and at the place of pay- 
ment, as will tramfer the property to the promissee, and ena- 
ble'him to pursue the property itself. The charge of the 
Judge upon the evidence was incorrect in this, *'that if. they 
found frcHn the evidence, that the defendant had the property^ 
i« e. the waggon, readjf^ on the day, and at the place mentioned 
in the note for the delivery thereof, and of the description spe- 
ciied, it would amount to a fulfilment of the contract on his 
jpart**' 

The case stated by defendant's counsel, is not analagous. 
]a case of a nnUual contract for the delivery of propierty on 
one part, and payment for the same on the other, the plaintiff 
^^7^ by shewing a readiness ^to deliver the property on his i 
part, and refusal to receive and make payment on the. other, . 
recover special damages for the breach of the contract ; but, 
could he sue for, and receive the vaiue of the goods or articles 
«(f property, which he was* ready to deliver, but which were 
Mver transferred ta the defendant 2 Such a case would be anal- . 
agous, (as in this case the defendant attempts to shew the pay- 
ment,) but no such case has been shewn. 

Kew trial granted* 

Wiliiams for plaintiff. 

Langdon and Page for d^endant* 



JVa. 2. 

JOHN WOOD irgttAisf JOSEPH BEEMAN. Franklin, 1819. 

WHISftB a note b payBbte in «oUatertI artidci» cm deiiniid» and a;dcauiid ii madp^v 
fgommu mast deliver the articles ao at to place (hem at the disposal of pronisiee. 

Where a note Is payable in collateral articles, at a time and place fiked, promisnr 
most, at the time and place fixed, designate the artides he offlm in payment 

ACTION on note of the following tenor : 

^Fairfax J June 25, 1815. 
t^For value received, I promise to pay Jdin Wood, forty-five 
dollars, forty cents' worth of good, clear white pine lumbers 



?f8 TENPBIl. 

suok a$ floor plflmk, dftpboacds, tnd alh«r clear Iboarda, ijeliv- 
ered at some of the saw^miUs, ia Fakfax, when eaUed on^at 
so, eighteen thousand good short shingles, by th^ fimt ot Jaal 
uary next, and two thousand feet of good njerchentahle white 
pine boatds, on demand, all of which are to be delivered at oae 
of the following mills, tis) Pantel liVtlkins', Wheat Beak', or 
my own, 

"JOSEPH BSJEMAJf.'' 

p;ea«—Non assumpsit. 

On the trial the plaintiff proved, by a wiiaesis tM be (wfl- 
ness) went with plaintiff to Fairfax, with teams, after boaiidiH^ 
tbsy met defenckat fiome distance li^oiii bia house, ^iiigA|E>m 
borne ; plaintiff informed defendant be was going after bq^^^ds^ 
defendant said he could aot go back, k^t requested ^bejan to c^ll 
on bis son, who was authorised to act for hwn and i^ho woul4 
attend to the business. Plainti^ and witness proceeded, a«d 
called on defendant's son ; he went with theus to Ifcie miU,- whef€ 
they foui^ some stuff, but uot such as plaintiff was mMttg lo 
take ; they went to Shepardsonfs mill, where they {o\mA BOft^ 
stuff that wioufd answer plaintif a purpose, but Siiepardson re* 
fused to 4et it go unless i^aintlff weiuld.be respoilsiblei iacaso 
defendant would not pay, as defendant's, son, who acted <as Us. 
agent, appeared rather unwilling to do any :9KKi which sbot>ld 
bind his father, the defendant, to the ^ayi^ent i tba( pMintiff 
did so become responsible, and ht and witaefs took eacli a 
load of boards. 

The Jud^e directed the Jury, that it was not sufficient for de- 
fendant to shew there was lumbet enough at the mills, unless it 
was also shewn that it belonged to defendani, and ready for the 
plaifilil^ wbmi called for; and &rtheF, as defendaiit h^^'^^^n* 
stituted his son his agent, he would be respetistble A>r hts con^ 
duct, and if^ |}y extreme caution^ the agent did not deliver the 
lumber agreeable tp the contract, the defendant would be re- 
sposible. 

The d<ifetidaat uisi^ed that the part of the contract payable 
iHfthioglea was ocmplied witbr as there were shingles enough, 



which might be hod M the firtt dtty of Jiani&Fy, in Fairfax, 
whi^h amounted to a tender, and .proved there were some shin- 
gles near the defendaDt!*s house, at that time, but not the quan* 
tity specified in the cbntnatct* 

The Judge directed the Jury, that it Wai$ f^^uisite for tlie de- 
fendant to {^rove that there were shingles enbtigb, at tbdt titiie, 
ready to be delivered to plaintiff, at some place convenient for 
plaintiff to receive them ; and for defendant to shew a perform- 
ance of the contract on his part, he must shew such acts done 
by him, as would vest the property in the plaintiff* 

The defendant eontended thlit pteinliff MM Adt* recover cm 
^ whole tontraol, but only so much aa had become d«e in 
moitej^.v*^ ' '' 

' The Judge <fcetded« <li»tas the whole contract WBS'pitt iit 
i^e, 1^ the |>le,du,g., ^t Ae, ^^t .o^ «pcl«de tf 
whole. ' 

Verdict for plaint 

^Defendant excepts, and moves for a new trial* 

By the Court : 

1. As to the MDiliey 16 be dc/lilr^red )Dn<<iteiMtfd, it was the 
4dly €>f tb^ dcleodaiit, when called oa^ to designate the {dace 
at which he would deliver the lumber, and to deliver it to the 
plaintiff; it does not appear that lumber, to answer the note, 
was offered at defendant's mill ; the offer at Shepardson^s mill 
was no tender ; it did not plaeeamy lumber, unconditionally, at 
the disposal bf tbe plahxtif; 

3» The defendant coiild hot fulfil the contract relative to the 
sbfatgles, without performing some act which would designate 
tli^ partkolar shingles set apart for the satisfaction of the plain- 
tiff's demand ; merely having them on hand would not be 9uifl|<>- 
cienc* 

New trial not graated. . 

TOWNiS— See Witness. Joinder % 



«I0 TOWN TREASURER, Ac. 

TOWN TREASURER. 

HINDS agctru/ STONB, TOWN TREASURER. Benninglon, 1816. 

AN action cannot be sustained by a town treasurer, qs suc^ 
on a note of band, given to him as town treasurer. 

See Evidence 5, 

« 

TRESPASS. 

Ab. 1. 

JUKONABD 4^;!^ JCPI^ Miurn^ 1816. 

IN a Iea$e of 999 years, of certain premises, with the privw 
ilege of taking ^^a^ the rocks and stones on my land,'* the.ksse9^^ 
is not liable for digging to any extent for rocks, provided he 
does not wantonly, under a .bare pretence, dig the land to the 
injury of th^e lessor. 



:>' BROWN against BATE8. Or«f^e» 18^6. 

TENANT at will, may maintain tresspass for breaking do9rl^ 
the fence of his enclosure. 



8TSEI1 ST AI4. e^aimt FISK £T AL. Orange^ 1816. 

IN an action for breaking and entering a store, and carryr 
Ing away goods, the defendant pleaded he was inspector of the 
customs J and, as such, he seized the goods^ and the same were 
condemned in the District Court. 

$• As to the breaking and entering the store, he was inspe^*^ 
tor, &c. and obtained a warrant from a Justice of the Peace, 
to him directed, as inspector, describing the goods as follows, 
yiz : ^^sevei^a} bales of dry goods, calicoes, chintzes, &c. ^iti 



TRIAL, &cl ^3i 

ether goods, wares* and merchandize ;'* to which plaintiffs de- 
«jurred. 

Decided by the Court. That the inspector was a seizing 
officer ; that the warrant was well directed to him as inspector ; 
that the description in the warrant was sufficiently p^ticular, 
and that the pleas in bar were sufficientr 



JVb. 4. 
Rick ogainA HATHAWAY, rranklin, 1816. 

IN an action of trespass, the premises are well described in 
the following words : 'Hhe close of the plaintiff^ situate^ lying 
atid being in St. Albans," 

TRIAL- 

MINARD c^aiMl MINARD. WMhm, 1616. ^ 

APPEAL from Judge of Probate. 

The sanity or insanity of the testator, as alsd fraud or Cir- 
cumvention, in proving a will; may be tried by issue to the 
Jury. 

See New TriaL 

TRDSTEE ACTION. 

JVb. 1. 

9AFF0RD COTTON, WOOLEN, AND LINBN CQ^pAx^t 

agatns/ 
HULIi, TRUSTEE OF PRESCOTT. Bennuigfon, 181». 

THE Coort win not protest the interest of u aisigBAc of a DOte, Dot fie8iyt»bl& 
i|iiMt an nttaehiDg creditor, in a trustee suit. 

IN this case the trustee, in 1814, owed a debt, by note, to 
Prescott, for 42 tons of ochre* In December, 1815, the note 
was sold to Abel and Lord, and notice given to Hull. After- 
wards, in June, 1816, this suit was brought; the trustee dis- 
closed that about ^150 remained due on the note, and that Abel 



S3» TRUSTEE ACTION. 

I 

. . . . < 

and hotd did mform him that they held the note, but not that 
they were the owners of the note, before the service of the 
writ, in this suit : Abel and Lord now move to be admitted to 
appear in diis suit, and protect their equitable interest in the 
note, and to prove that they had given notice to Hull, that they 
were the owners of the note, and that they had paid Prescott 
a valuable consideration, in full, for the note. Evidence was 
heard, subjectto the opinion of the Court, upon the whole case ^ 
the purchase and notice was proved. 

The Court decided* That they would not protect the inter- 
est of an assignee of a note, not negotiable, against an attach- 
ing creditor, in a trustee suit, and rendered 

Judgment — Th^t the trustee is liable in this action* 



JVb. 2. 

Strong agamtiALLmn^ trustbb of stroKo. Xu/isiuf, i8i#. 

THE pr|Dop«l debbr canoot pl^ *HM lie mtn not a conceided or abtcoadiiii 
debtor," in *«r. 

THIlS was an action brought in pursuance of the Act e^ti- 
tied "Ah Act directing the proceedings against trustees of con* 
cealed or absconding debtors.'* 

Strong, the principal debtor, pleaded in bar — That at the 
commencement of the present suit, he was not a concealed or 
absconding debtor* Deoolurrer. 

In support of the demurrer, Willmns and Ji. Chipman ar- 
gued i 

1. That the trustee action is a remedy provided for the cred- 
itor, extending the ri^ht of attachment to prope^ljr in action^ a«'' 
well as that in possession, I Stat, p* 241. etSeq. 

3. The Statute is a remedial one» and. should be libejrally 9mfiry 
beneficially e^ppi^ided* 

3« The trustee alone, i^ AUtereatted in the question, wiiedif r 
the property be i^egularly wd Ifigally attacbed, and this qii«»* 
tion can be raised by the trustee on/y, for this action i^*u^pfO^ 
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teST'EE ACTIOi^. ^ 

c^ed against the principal debtor, whether the trustee be char* 
ged or not. t Stat, p: 24%, sec. 4^, and p. 244, sec* 5, pro>vko. 
4. At any rate, the principal debtor cannot plead thi& plea in 
iary it must be pleaded in abatementj if at all ; this proceeding 
is analagous to the British foreign attachment ; the action is 
founded partly oa the Statute and partly on the general act, the 
main action is the declaration against the principal debtor ; the 
process against the trustee is merely the mode of attaching the 
property ; a plea to the action is not whether the right aiction 
t is brought, but to the cause 6f action, as connected with the 
plaintiff Whether the defendant is exempt from arrest, or 
whether property, not liable to be attached, is attached, cannot 
b(& pleaded in abatenCient, dv bar, but the defendant may be dis- 
charged, or the attachment dissolved. Suppode the tFustee 
cliacharge himself, why does tfdt this Sibate the suit ? Because 
it does not affect the suit between the principal plarties. 
I Contra* Clark and Mdllah) : 

Any fact which sh^ws the plaintiff's action^ could riot be sus- 
tained, at the time it was commenced, may be pleaded tri har^ 
Action is of the sandie import as suit, or proceeding^ in a cttuse^ 
kny defence which shews that the contingency Which the law 
Requires, to give ihe action^ has not happened, may b^ plead- 
ed in bar. 

This action is unknown St cdmmon law, Md is entirely a 
treiitttre of the Statute ; it can be maintained only in case the 
debtor has absconded ; if the plaintiff commences bi& suit be- 
fobre ibis event, the principal debtor m^y plead this plea in &ar, 
as it wholly defeats the action. ^ - ' 

By the Court. The principal debior caimot plead this plea^ 
either in bar or abaiement^ but can take advantage of the fact . 
set up in the plea, only by motion to dismiss the process, as 
"against the the trustetj in the nature of a motion to dissolyd tHL 
attachment; 
JudgnuHt^^TkaA plea in Bair u insufficient. 

... .■-■■; • 2 P ■ ■ " , ■ '• • • . • 
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334 TEUSIEE ACTElDh. 

OAFFIftLD agaiMt fiNOS ET AL. TRtTStEfiS OF PARKEK. ' 

P/ca — In Abatement, by Parker — That he was not a conceal- 
ed or absconding debtor* 

/wrfifuwnf— That the plea i» insnfficient, and that defendant' 
answer ovtfr in a better plea* 



Hl}¥CffilNSON ag^imt LAMB AND TRACY, TRUSTEE^. 

h person c)aim>n{ ^aiiiag<>fl, for m eoorcr^cm of his fenfertft is Bdl a 9it0Sk¥ ipUt'' 
In die n^aiiiog of the ^Uitnte* . • ,. • ;, i- 

THE plaif^ti^^ in thi^ case, dGciaj^d aijpiasi tfaei i^HSfiif^^ 
debtor, in ao actMpdi^ i^f /r&v^r< • :k v 

The trustees moved to dismiss i|ie !$mt, QQlh9 gi'Mli4^^ 

Thftt tbe pQl'ties lip ii9.t ^tiod in the ip^l^tioo ftf §r^ii(^ 98^ 
d^b^arf tl^Oftf terms iisply aa eiiiti^ |I^^ 9t^d hq^ ja^ i^fif 
claim for damagesj either for not fulfiUrng a special fspiitirdgl^ 
or fejT 0^ t^rt <Hr. Ifiesisp^AS ; th^ )«ibfS«Qftdj[ftg di^lNl^f ^KptdJ not 
fdead in of-set, Iq Hwb a 4Qc^lfii»tMDq i^giiJMt ' fciPV ^ liw 
•^ trustee oouU Mit defend for him, and crAdidnfn wpuidh^''^ 
jarei* When the Lcig^Iatoce liMH) ij{pie m^ni§ crffiii9t, wd d^ 
or, it-must be presumed they knew tkfiir«aieami»g,Bi^d m^wdfi 
to e^eludeaetifna xyf tfaiakiitc^ nrfudk i^ so uocMtaift lu.lfteir 
|mtuKe« 

That the vrovd ^ndUor is nolAoained jnetely to the pajria^ ef 
A contiact, but as used in this Statute, means any pemoc irfap 
has, against another, a jusli and legpli^^iii la f%€0is^daax3L' 
ges in a civil suit* This is <a remedial Statute : the mmkUff 
under the old law, was^ that where the body was concealed, oc 
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, USE AND OgCUPATIQH, lie, 2^ 

fsil^scoiidecl j and tbe property i$ the hati4^ Qf jtriiateeiii a peFsoo 

having a just aod legal claiai ferdama^a^ in M ^tf^tioiv of as- 

i sumpsit, trover; x>r trespass, had no mjeaos^ jE)^taidu^ s%ti»£ip- 

f tion ; the r^agedy is b^ securing ihe property, placed in tjbie 

hands of ^he tgistees, by this action. 

Without this constrri^tion of the word creditoi^ the remedy 

is too narrow for ttjie qii8|:hief ^, ^m^i whose pvofwty ^ fq/f-^ 

cibly taken away, or tortiously converted, and the wrongrdpe^ 

absconds, is as much eiititied to remedy as if he had sold the 

property, and the pwHrba^er Md &f)(£odindred, and even more^ 

This co9€truotif>n ^^ work no if||iiryi? ekher :^ th^ pfineipaf 

debtor, ^s to the trii^tee ; iimr i:igb.ts and safety are prefteryed< 

It was never doubted, but that a fluan^ having a claim agains^ 

^i th# /e»i»te q{ a ©ersoij deceased, for fc^icj^ly ^riy^g a,way ni§ 

property, might enforise (hat claini l^eiore commissioners ; yet^ 

# the word ^rediior is the only word in thai Stalute, pnder which 

he can name himself, with regain fo snich c)atm* 
pi Tbd Cou^t de^'ed t Hat Ute plai^Maff% leiB^ dTd^ HS4 . BkM^ 

^1 within the meaning and purview of the Statute, ^'directtag: th? 
procee<Ungs against th^ trustees of iconcea}ed or absconding; 
debtors." 
Ill Judgment— Th^t tBe suit'Ee di§mli^sM Mt^ 6dst^/ 
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9» VARIANCE, kc. 

money is proved to have been paid iipon the Ut&i security j tk^ 
whole is considered as <)ne entire contract. 

• • * • 

Sec Jurisdiction 5. 

V. 

VARIANCE— See Ejectment 5. Evidence 7. 
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VENDUE SALE. 

ITBRMONT STATE BANK againt CLARK. Hulhmd, f M7.- 

■ • * * 

Lands taken on execution, in favor of the President and 

Directors of the Venmmt State Bank, may be sold on the exe- 

» .■.,.....,1. •' ' 

cution, by the officer ; the execution in this case, need not be 
recorded in the town clerk's office. 

9 

' . . ... 

VERDICT— See Evidence 13. New Trial 5, 6, 7, 8, 13- 
ISjectnieiit 6» . . 

• 4 

VOLUNTARY pAYlJIENT^ee Set-off 2. 

w. ■ 

4 ' 

WARI^ING~§6e Pauper Case^ 5, 6, 7, 8, IQ. 

« 

WARRANT. 

A1>Blnn8pt ATOH OF FSLIiOWS 0gaM TIJTTf E E^ 4^. 

Franklin, UlS. 

UNDER the Statute, passed October, 1789^ directing the 
treasurer to issue his warrant, against the proprietors of cer- 
"tain towns^ to defray the expence of surveying ; it wa^ npc£:§- 
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WABRANTY. SWi? 

j^iy that lie sbould^ in his ixrarratity name ths pefsoos, aiid.tlie 
several sums by them lo be 
See Trespass 3. 



WA^RANty. 

JVb, I- 

ADAMS k GO. agakisi SIMPLE. Mdisim, 1816. 

DEFENDANT sold to the plaintiff, fifty-five barrels of pork, 
' and in the account of sales are thesie words : "The said Sim- 

ple to be accountable for the cjuality and weight of the pork 
' on/v." It was decided that he was accountable in case thi 
1^ {Tork was not salted ajccording to the usual custom* 



M. 2. 

MBBKBB against DBNISON. Jddtson, ISfiO. 

,^HERG A. 80I4 to B. a not^, p^y^ble in cloth, aod warranted the rame eoUeelabU j 
{ifter t!ie note teti doe b. ifsucd a iN^t of attachment, obtained a jadgmeBt-, and ittaed 
an exeeotioo acaio«!t the ||paj(f r of the n^te, which ]# fctnroed poo p$k. B. suet A. oik 
tihe warranty. A. oflfers to prore that B. sold the note to C. before it feU due ; that 
vhen the . suit was cmmmiced on the nate, Ihe nalEer hid spfldent ^nonal property, 
which A. offered to torn oot on the attachment, but which C refiued to take. This wig 
held proper evidence to discharge A* frma his warranty. 

ERROR brought to reverse the judgment of Addison Coun«- 
ty Court. 

la the original soit^ Qeni^on v* Meeker, ^he declaration sta- 
ted thajt Meeker sold Denison a note, payable in cloth, in favor 
of Qoe Asa Staples, against Refine Weeks, and wa^rant^d the 
same to be collectable : it also stated, that when said note be- 
came dae, a writ of attapfai^ent was issued on it, and being du- 
ly served and returned, was entered in Court, &c^ Judgment 
recovered for the plaintiiff and execution taken oyt, and return- 
ed, with the officer's return thereon endorsed, that he could find 
neither the good«, chattels, or estate of said Weeks, whereon 
to levy, &c. and had commited his body to Jail, &c. 
' Ple(» — Non assumpsit. 



4lW the tririMD tHe Gomtjr Gmirt^ ite de^hdttbt ofllVisd iq 
prove that Denisoo, before tlie» s«tt vfos Qomiamfccdi »dld the 
note to one Barton, who commenced and coatreUed iHb suit ; 
that at th^ time when the suit was commenced, Weeks had more 
than sufficient personal property to satisfy the debt, which 
might hare been attached, ^h& y^hMt St^eker offered to turn 
cut^ and requested Barton to take^ but which Barton refused to 
do. This evidenoe wa» rejected, and this writ of errof is 
founded on a bill of exceptions, to the decision, of the County 

CovLtt 

tfpon the above lacts, Che plaintiff in err6i^, ddhtefidedf : 

*r]&at the rej^Wion of such testimony was eif 6A'^6us, because 
the testimony proved the fact warranted, to wit, tliat the note 
was collectable. 

By the Court. The evidence 6ught to have been admitted ; 
the iacts offered to be proved, stewed a grots neglect on the 
part of Barton, inasmuch as he refused to permit Meeker \.o 
secure the debt against Weeks. 

«jU!gfiiftmi-«<-Ti^t tliere is error \ Judgment of the County 
€>(Mlrt fei^r^i atad the <!ause continue %<» the Jij^ term for 
trial, 



WIDOW. 

FLOWERS, SXSCDTOR, n^s^wA KENT. Bem^ngton, 1817. 

t]^ case there waul a parol agr^eMi^ilt, between husband and 
wife, before marriage, tfhat the personal property of the Wo- 
man should remain to her sole and separate use, although the 
property should come idfo the possession of the husband, dii- 
Titfg coverture, and tie again put but, and the security taken in , 
the name of the wife ; on the death of the husband, the prop* 
erty Belongs to the wiie. 



I 

Iff a question between (iro towns, ^hieh shall support a p^iu- 
p$r, 4Q ii^bitaQt of the to^ cannot testify, if he i^ rated and 
taxed in the town. 

See Pauper Cases 11. 

BLISHA PARKHILL» EXSCUTOB OF JAMES PARKHILIi, 

againni 
JBSSE PABKHlUi £t AL. Ruiiand^ 1819. . 

APPEAL from the Judg^ of Probate. 

In this case, it appeared, that after the publication of the 
will, in question,^ the testator had deluded all his real estate ; 
and the question was, whether such conveyance operated as 
an implied revocation of the will, in toto. 

For the defendants, Mallary contended : 

1. That the execution of the deed was inconsistent with 
the will^ and therefore the law declares such act to be a com- 
plete revocation of the will. Bac. Ab. vol.7, p. 334, 366. 
7 T. R. 413. 1 Bos. and PuL 576. 3 Com. Dig. 396, 400. 
2 Atk. 273. 

2. Parol evidence is inadmissible to prove, that the testator 
did not intend to revoke the will ; for, as the execution of the 
deed was a legal revocation — the intention of the testator not 
to have it considered a revocation, is of no avsdl, in opposition 
to the rule of law. Peake*s Ev. 437. 7 T. R. 409. 6 Jac. 
L. D. 402. 2 Atk. 579. 3 Atk. 804. 1 Bos. and Pull. 576. 

3. The legacies are dependent on the dispositon of the real 
estate, and that being disposed of by deed, there is npthing Icfi 
to give effect to the will. 3 Com. 400. 



140 WILL. 

For the executor^ Langdan and Witliams contended : 
That the testator's giving a deed of all his real estate, gV 
xonverting it into personal property, is not a revocation of the 
will, except pro iantOf and cannot affect it as to personal prop- 
erty. 3 Wilson 512. 6 Jac. L. D. 448. 7 Bac. Ab. 344-5- 

6-r7-8. 

The Court decided : That the alteration or disposition of 
the real estate, subsequent to making and publishing a will, is 
not, in this State, an implied revocation of such will in toto. 
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